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FOREWORD

Railway safety legislation was reshaped in 1994 to address potential risks
arising from the fragmentation of the industry following privatisation. With some
amendments the same requirements apply today. The regulations have served
their purpose in that the incidence of serious accidents on the railway has
continued to decline. However, recommendations from public inquiries into high
profile accidents have pointed to significant shortcomings in the railway
industry’s safety systems and approach. They have also pointed to the need to
improve the legislation and consider action in other areas such as the supply of
safety critical goods and services.

Last year HSC commissioned an extensive public dialogue on automatic train
protection systems and views on railway safety. This was part of a wider
independent review of the industry’s own proposals on ERTMS (European Rail
Traffic Management System). Key issues were the robustness of the available
technology, costs and benefits, but we also wanted to probe public perceptions
of railway safety and to reach a broader range of public opinion beyond those
traditionally consulted. Ministers accepted our advice based on this review,
which endorsed the industry view that ERTMS level 2 was the best system for
this country and that further development of the technology should be led by the
Strategic Rail Authority. Members of the public involved in this work had
welcomed our independent assessment of the industry’s proposals. This also
showed how we can engage the industry in developing a common
understanding of the best way forward in some of the most difficult areas of
railway safety.

This Discussion Document takes forward our wider review of railway safety by
opening up for public debate the present requirements for day-to-day
management of safety on the railways. At one level the ground is familiar and
applicable to any industry — safety standards of plant and equipment,
competence of staff and suppliers, and effective safety management systems.
In the context of the railway, however, there are additional factors. Some reflect
present realities in the industry — responsibility for track, train and stations is
split; there is a recent history of serious accidents; and much of the mainline
network will soon be part of a single European rail system with common
principles for the management, regulation and supervision of railway safety.
Other issues include the extent to which HSE as the safety regulator should
formally permit changes on the railway, and the scope for independent third
parties to provide safety assurance.

The Commission does not expect absolute safety. We do, however, expect the
railways, just like other industries, to meet good practice, and we share the
intolerance shown by society as a whole where basic failures to manage safety
lead to serious preventable accidents. In short, we expect the railway industry
to reduce risk as low as reasonably practicable, taking into account good
engineering and managerial practice, costs and benefits, and the expectations
of society as a whole.
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This Discussion Document invites your views on how we can move forward
together and develop a more effective framework of risk control for the British
railway industry that is proportionate, consistent, targeted and transparent, that
clearly apportions responsibility and accountability, and that puts the industry in
a strong position to influence the developing European railway system. Please
let us know your views.

Bill Callaghan
Chair, Health and Safety Commission
October 2003



EXECUTIVE SUMMARY

1 The Health and Safety Commission is inviting comments and dialogue on
initial proposals for reforming the regulatory framework for railway safety, and
for stimulating the development of the industry’s own systems for managing
suppliers and licensing drivers and signallers. This is an opportunity to make
safety regulation of the railway more effective, whilst ensuring that health and
safety standards are maintained and where possible improved. We believe the
outcome will be better focused, more coherent requirements, with less
bureaucracy.

2 The main drivers for this review are Lord Cullen’s recommendations; a
desire to learn from the experience of the industry and HSE since railway
privatisation in 1994; and developments in Europe. Three key sets of
Regulations are reviewed in Chapters 3, 4 and 6:

e the Railways (Safety Case) Regulations 2000 (RSCR);

¢ the Railways and Other Transport Systems (Approval of Works, Plant
and Equipment) Regulations 1994 (ROTS); and

o the Railways (Safety Critical Work) Regulations 1994 (RSCWR).
The aim is to replace or revise all three sets by Spring 2005.

3 RSCR and ROTS are ‘permissioning’ regimes: HSE’s permission
(acceptance of a safety case, or approval of hardware) must be obtained before
a railway operation can start, or new or altered works, plant or equipment can
be taken into use. ROTS is being progressively replaced by a new EU-wide
system of third-party assessment introduced by Interoperability Directives, with
the result that by 2006 ROTS is likely to apply only to railways separate from
the main network, tramways, and some other types of guided transport such as
monorails. RSCWR are not permissioning in nature; they prohibit employers
from allowing staff to undertake safety critical work unless they are competent
and fit, or to work hours that are likely to cause fatigue endangering safety.
RSCWR apply to railways, tramways and a small number of other individual
transport systems.

4 In order to implement the EU Railway Safety Directive (now in near-final
form), it will be necessary to replace RSCR with new railway safety
management regulations. Railway operators will be under broad duties to
control risk and to maintain and improve safety, and will be required to report
annually to HSE on their safety performance. Train operators will have to apply
to HSE, submitting evidence about their safety management system, for a
safety certificate which will be valid throughout Europe for a period of five years.
Infrastructure managers will have to obtain a safety authorisation from HSE,
also valid for five years in Britain only. These new permissioning requirements
will be broadly equivalent to those in RSCR. Operators will have to notify HSE
of major changes to their safety arrangements but, unlike RSCR, will not be
required to gain HSE’s agreement in advance. These changes provide an
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opportunity to improve the regulatory framework, clarifying duty holders’
responsibilities for their own safety arrangements and the changes they wish to
make. The implications for the current safety case assessment process are
discussed in Chapter 3.

5 The new safety management regulations would apply not only to the
‘interoperable’ railway covered by the Safety Directive, but to other railways now
subject to RSCR, such as metros. The discussion document seek views on
whether they should, in addition, apply to the other guided transport systems
covered by ROTS. In this way the scope of the design, safety management and
competence requirements could be made broadly consistent. The scope of
new regulations will also take into account the recent growth of mixed railway
and tramway systems (operating partly on the street and partly on the railway)
and other modern ‘peoplemover’ systems, as well as the possibility of novel
systems being constructed in the future.

6 The future of ROTS is discussed in Chapter 4. A requirement to notify
HSE, and perhaps to gain HSE’s acceptance, of design details would help
ensure that safety resource focuses on the pre-construction stage, when it can
have the greatest impact. If the safety management regulations were extended
to the transport systems outside the main network which will remain subject to
ROTS, design requirements on these systems could be included in the new
regulations. It would also be possible to require third-party assessment of
design, following the ‘interoperable’ model. ROTS could then be revoked
entirely.

7 Chapter 5 explores ways of meeting Lord Cullen’s recommendations on
the supply of safety critical goods and services. It sets out ideas for building on
existing supplier management schemes, including greater use of independent
third party assessment of suppliers’ management systems. We suggest a
possible model for an industry-wide scheme, under which suppliers would be
certified by a certification body or bodies, which would in turn be accredited to
perform that certification role by the United Kingdom Accreditation Service
(UKAS). The framework for such a scheme would be developed by a steering
group including key industry stakeholders.

8 In the area of safety critical work, Chapter 6 of the discussion document
suggests a duty on employers, building on existing HSE guidance, to establish
and maintain a suitable system for managing staff competence. The purpose
would be to ensure that employers take a systematic, pro-active approach to
staff competence, for example through assessment and periodic re-assessment
and the provision of training. Views are sought on regulatory and voluntary
ways of ensuring that suitable and consistent standards for fitness are set and
applied, including competence standards for the medical staff who assess
fitness. The hours of work provisions in RSCWR and the supporting Approved
Code of Practice and guidance are under review with a view to placing greater
emphasis on the management of fatigue; in the meantime views are sought on
effective approaches in this area. Finally views are sought on redefining ‘safety
critical work’ to provide greater clarity, including the possibility of requiring
employers to determine through a risk assessment which activities could affect
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safety and, therefore, which staff need to be subject to a competence
management system.

9 Chapter 7 discusses the development of a national licensing system for
drivers and signallers, as recommended by Lord Cullen. As for the proposals
on supplier management, a national licensing system would build on existing
industry schemes and involve the accreditation by UKAS of one or more
licensing bodies. Licences would be valid for a fixed period, requiring
employees to be re-assessed periodically. We believe that a national system of
this kind, together with a duty to establish a competence management system
as part of a revised RSCWR, will strengthen public confidence in the
competence and fitness of key railway staff. Its development will also assist the
UK in negotiations on a draft EU directive on train driver licensing, which is now
at an early formative stage.

10 The discussion document seeks to progress a number of related issues
together, in response to Lord Cullen’s recommendations and European
requirements. This poses challenges both to stakeholders and to HSC and
HSE. However it provides an ideal opportunity to secure maximum coherence
and consistency in the package as a whole. Responses to the discussion
document, and the outcome of further discussions with stakeholders, will guide
the preparation of a consultative document in Summer 2004. The consultative
document is expected to contain draft regulations replacing the existing RSCR,
ROTS and RSCWR, including provisions for managing the transition to the new
regulatory framework, and proposals for taking forward other initiatives. The
HSC aims to submit final draft regulations to Ministers in early 2005.

11 Comments on the discussion document are invited by 31 December

2003. Further information, including the next steps in the consultation process
and how to respond to the discussion document is given in Chapter 8.
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CHAPTER 1

INTRODUCTION

Why this Discussion Document?

1 This Discussion Document invites views and comments on options to
renew and update the main regulatory requirements for safety on the railways in
Great Britain. Although the main focus is the mainline railway, metros, heritage
railways, trams, monorails and other means of guided transport are also
included in so far as they are presently within scope of health and safety
legislation enforced by the Health and Safety Executive (HSE).

2 The Discussion Document comes at a key time. The substantial
programme of action identified by Lord Cullen in the Ladbroke Grove Rail
Inquiry (http://www.hse.gov.uk/railways/paddrail/lgri2.pdf) continues to be taken
forward, and there are lessons to learn from operation of the existing
requirements since privatisation of the railway in 1994. In addition a common
regulatory framework for safety on the railway network is being established
across Europe. The Discussion Document presents a positive opportunity to:

e make the regulatory framework more effective in driving the railway
industry to maintain and where reasonably practicable improve safety;

e streamline processes and reduce bureaucracy; and

e modernise the regulatory framework in line with the rapidly emerging
European regime.

3 The Health and Safety Commission (HSC) is firmly of the view that to
build public confidence in railway safety the industry must demonstrate that it
has the capability to manage risk competently, consistently and reliably. The
intended outcome is not more legislation but better more effective legislation
that is clearer in putting responsibility and accountability on those who create
risks to provide and maintain the necessary controls. Within this framework the
industry must develop and promote its own arrangements to address specific
issues such as better management of its supply chain. HSE’s HM Railway
Inspectorate (HMRI) will continue to inspect and enforce health and safety
requirements on the railways, and is already starting to explore new ways of
working to increase effectiveness. (A note at the end of this introduction
explains the roles of HSC, HSE and HMRI.)

4 This document is the outcome of much dialogue with the railway industry
and other interested parties. We want this dialogue to continue with as many
interested stakeholders as possible.


http://www.hse.gov.uk/railways/paddrail/lgri2.pdf
http://www.hse.gov.uk/railways/paddrail/lgri2.pdf

Safety on the railway

5 As in any industry, managing safety on the railway is part of good
business management. The challenge that pervades this Discussion Document
is how best to promote better safety management in the railway industry to
minimise the risk of serious harm to the many thousands of individuals who
travel and work on the railway every day.

6 In terms of overall statistics the downward trend in significant train
accidents apparent prior to privatisation in 1994 has been maintained (Figure
1). Comparison of fatality rates across different modes of transport (Table 1)
shows the well-known substantial differences between public and private
transport, and indicates that the risk of a passenger fatality per journey or per
hour travelled is about 3 times lower for bus/coach travel than for rail.
Comparison of rail safety performance with other mainline European railways is
problematic because common systems for recording and reporting are not yet
fully implemented, but the passenger fatality rates in the UK appear to be
broadly comparable with the European average.

Significant train accidents per million train miles 1975 — 2001/2
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Significant train accidents covers most collisions and derailments that occur on, or that affect,
passenger lines. Source: HSE’s Annual Report on the safety record of the railways in Great
Britain during 2001/02

Figure 1

7 Notwithstanding these statistics, safety on the railway is seldom far from
the public eye and consciousness. One explanation is that railway incidents
make dramatic and photogenic news — coverage of major accidents is extensive
and even minor incidents with few injuries can receive substantial media

! Section 3, Annual Safety Performance Report 2002/2003,
(http://www.rssb.co.uk/pdf/railrepo0203/aspr02-03.pdf)




attention. Another explanation focuses on the public’s heightened concern of
rail accidents arising from factors such as the potential for multiple fatalities and
the individual’s lack of control as a passenger on a train compared with the
perceived control of the motorist. In short, high standards of safety are
expected as part of payment of a fare. For those living and working in urban
areas, this expectation may be exacerbated by lack of any practical alternative
to commuting by rail.

8 An alternative explanation recently put forward centres on moral
responsibility. In this explanation the starting point is that the public expect
state-of-the-art approaches to railway safety (at least in comparison with those
in other major countries), and hold the industry morally culpable if these are not
provided and maintained (http://www.rssb.co.uk/pdf/policy risk.pdf.) This may
help to explain why significant railway accidents live long in the public memory,
and why their locations (e.g. Harrow and Wealdstone, Kings Cross, Clapham
Junction, Southall, Ladbroke Grove, Hatfield, Potters Bar) become etched into
public consciousness as places where those charged with providing a key part
of the national infrastructure fell short of the standards expected.

Table 1 — Fatality Rates Across Different Modes of Transport

Passenger fatalities per billion passenger
Mode . .

kilometres journeys hours
Motor cycle / moped 123 1,910 4,890
Foot 47 43 210
Pedal cycle 35 140 430
Car 2.9 39 120
Rail 0.4 10 21
Bus / coach 0.3 3 7
Air 0.01 23 5
Notes: Data for rail and air are 10-year averages 1992-2001; data for bus/coach are 5-
year averages 1997-2001; other data for 2001; data for air includes intercontinental
travel.

Source: Rail Safety and Standards Board Annual safety performance report 2002/3, quoting
unpublished DfT figures updated to 2001
(http://www.rssb.co.uk/pdf/railrepo0203/ASPR02-03.pdf)

9 Whatever the explanation safety on the railway is important, both for
individuals who may be affected and for society as a whole. This is recognised
in the existing regulatory arrangements under the Health and Safety at Work etc
Act 1974 (HSWA), which aim to secure high levels of railway safety and take
account of societal concerns. There is, however, scope for debate on the
extent to which the existing arrangements have been successful in both
respects. HSC intends that this Discussion Document should contribute to
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wider public discussion and debate on what constitutes tolerable risk on
Britain’s railways.

Overview of existing requirements

10 The general requirements of HSWA apply to rail transport as well as to
other work activities. These include requirements on employers to:

e ensure, so far as is reasonably practicable, the health, safety and welfare
at work of all their employees (HSWA, section 2(1));

e conduct their undertaking in such a way as to ensure, so far as is
reasonably practicable, that persons not in their employment who may be
affected thereby (e.g. the public or passengers) are not exposed to risks
to their health and safety (section 3(1)).

Duties are also placed on designers, manufacturers, importers and suppliers of
articles for use at work (section 6). HSC considers that the general duties and

powers in HSWA continue to provide a good basis for regulating railway health
and safety, and they will continue.

11 These general duties are developed in regulations made under HSWA.
For example, under the Management of Health and Safety at Work Regulations
employers have to make a suitable and sufficient risk assessment, and to make
and give effect to arrangements to plan, organise, control, monitor and review
preventive and protective measures. This has been, and will remain, the
foundation for the protection of worker safety.

12 In addition there are requirements that apply to specific industries where
the consequences of failure to manage risk are potentially very serious and
would lead to significant public concern if the consequences were realised.
Figure 2 gives an overview of the main regulations that apply to the railway
industry. Broadly there are requirements on railway operators to:

a) Prepare a safety case setting out evidence of their health and safety
management system and their arrangements to control risk to
passengers and staff, and secure HSE’s acceptance of their evidence
(The Railways (Safety Case) Regulations 2000);

b) Secure HSE approval before bringing into use new or altered works,
plant or equipment capable of materially affecting safe operation (The
Railways and Other Transport Systems (Approval of Works, Plant and
Equipment) Regulations 1994); and

c) Ensure the competence and fitness of staff engaged in safety critical
work (The Railways (Safety Critical Work) Regulations 1994).

13 These regulations came into effect in 1994, although the requirements on
safety cases were updated and replaced in 2000 as an initial response to
concerns arising from the train collision and fire at Ladbroke Grove on 5



October 1999. The main purpose of the safety case and safety critical work
regulations was to ensure that after privatisation, when responsibilities for track,
trains and stations were split between different undertakings, overall levels of
safety would be at least maintained. At the same time the approval system for
railway works, plant and equipment, which originated in the Victorian era, was
updated following the accident at Clapham Junction.

14 The safety case brings together an operator’s safety objectives, risk
assessment and risk control measures, together with their arrangements for
review and audit. Both the safety case and approval systems (paragraphs 12
(a) and (b) above) take the form of permissioning systems, i.e. positive
permission is needed from HSE before particular activities can be undertaken.
Permissioning regimes are imposed only in specific circumstances because
they demand significant input from the regulator, and are resource intensive.
This is reflected in charges on those seeking the permission.

Railway Health and Safety Legislation

Safety cases

Railways (Safety Case)
Regulations

Approvals
Railways (Approval
of Works, etc) Regs*

Competence**
----------- Railways (Safety Critical
Work) Regulations

*In full — The Railways and Other Transport Systems (Approval of Works, Plant and Equipment)
Regulations 1994. **Here competence includes fithess and fatigue.

Note: This simplified picture does not include legislation on level crossings, or on specifics such as
train protection systems, brakes and preventing unauthorised access to railway lines.

Figure 2

Drivers for change

15 In addition to the considerations in paragraphs 5 to 9 above, three drivers
prompt review of the existing railway safety requirements:

e The legacy of recent accidents, and in particular the recommendations
for changes to the regulatory requirements for railway safety set out by
Lord Cullen in his Inquiry on the accident at Ladbroke Grove
(http://www.hse.gov.uk/railways/paddrail/lgri2.pdf;)
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e The need to learn from duty holder and regulator experience generally
since privatisation of the railways in 19942; and

e Existing and future European legislation intended to establish a single
market and a common regulatory framework for railway safety.

Timing of the review

16 The European legislation and Lord Cullen’s public inquiry
recommendations generate different, but not incompatible, timescales for
action. The timescale for implementation of European requirements reflects a
progressive approach to the introduction of a single market and a common
regulatory framework for the European rail system. In the context of this
Discussion Document the European approach is broadly three-fold, covering
arrangements for:

a) ‘Interoperability’ whereby rail sub-systems such as infrastructure and
rolling stock and their components can progressively be used
interchangeably across Europe, and mainline trains can operate across
national boundaries. Here the main European Directives were agreed in
1996 and 2001 and there is a growing corpus of European standards for
the design, construction and operation of trains and infrastructure. In
Great Britain implementing regulations are already in force for much of
the high-speed rail network, and should be in force for most of the
conventional network in late 2004 or early 2005 (DfT expect to issue a
Consultative Document in November 2003). A further directive will
progressively extend interoperability to the whole heavy-rail network
when it is implemented (due 2006).

b) Safety management whereby duties to control risk are imposed on those
who provide infrastructure and operate trains. Organisations that wish to
undertake such activities have to secure permission from the safety
regulator before they do so. Permission is subject to provision of
evidence of capability to operate safely and meet relevant standards.
Here the Railway Safety Directive (part of the second railway package) is
at common position in the European Council and is due to be adopted in
early 2004 for implementation in early 2006. The approach in the
directive is consistent with that in HSWA. The full text of the directive is
at (http://reqister.consilium.eu.int/pdf/en/03/st08/st08557en03.pdf.)

c) Competence and fitness of railway staff. Here thinking in Europe is at an
early stage — the European Commission is presently drawing up
proposals for a directive on driver licensing. Such a directive is unlikely
to have to be implemented until at least 2007. HSC has already agreed
that it would not anticipate European requirements by regulating in
advance in Great Britain. However, non-regulatory arrangements

*Normally regulations are evaluated and reviewed 5 years after their introduction, in line with
Cabinet Office guidelines. However, pressures and priorities following the Southall and
Ladbroke Grove accidents forced postponement, and this review marks the first evaluation of
the key elements of railway health and safety legislation introduced on privatisation in 1994.
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developed in response to Lord Cullen’s specific recommendation for
some form of driver and signaller licensing may enable the UK to
influence the directive as it takes shape and is negotiated.

17 In contrast, the timescale suggested by Lord Cullen to complete action
on his recommendations extends to September 2004. However, in April 2003
HSC confirmed that the outcomes of a review of the present regulations on
competence together with work on supplier accreditation and driver and
signaller licensing should be taken forward as a package with the reviews of the
other two sets of key regulations, even though this meant that action on Lord
Cullen’s recommendations would not be complete until Spring 2005.

18 In short HSC believes the timing of this review is opportune. It enables
HSC to develop and bring forward a single package of measures that would
become law in Spring 2005 (with appropriate dates for coming into force and
transitional arrangements). The package would bring together all the issues
arising from the main drivers for change (paragraph 15).

Better regulation

19 HSC believes that progressing these changes together offers significant
opportunities to bring greater proportionality and consistency to the existing
piecemeal regulatory requirements for health and safety on the railways, and to
improve transparency and accountability in line with the principles of better
regulation (http://www.brtf.gov.uk/index.htm). In particular it provides an
opportunity to look across the key elements of current railway health and safety
legislation to:

e Clarify, consolidate and make more coherent duty holder requirements to
provide safe railway plant and equipment, to ensure competence of staff
and suppliers, and to maintain effective safety management systems;

e Streamline existing requirements which have developed piecemeal, often
in response to specific incidents; and

¢ Minimise burdens on industry that would otherwise arise from sequential
changes firstly in response to Lord Cullen’s recommendations and then
in implementing substantive requirements establishing a common
European regulatory framework for safety on the railway.

Objectives and constraints

20 In line with our proposed strategy for 2010 and beyond
(http://www.hse.gov.uk/consult/condocs/strategycd.pdf), and with our rail
strategy (http://www.hse.gov.uk/hsc/strail.pdf), HSC’s aim is to secure a more
effective regulatory framework for the rail industry, passengers and the safety
regulator by identifying and implementing the changes needed to:
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a)

f)

21

Build public confidence that risks to railway passengers and staff are
properly controlled, and that, where reasonably practicable, safety on the
railway is continuously improved in line with society’s expectations;

Implement Lord Cullen’s recommendations concerning the regulatory
and industry systems that remain outstanding;

Take account of the wisdom of practical experience of both duty-holders
and HSE in operating the existing regulatory requirements since
privatisation in 1994;

Meet European requirements for a common regulatory framework for
safety on the railway;

Secure greater coherence between the key elements of the present
regulatory system for railway safety; and

Streamline, so far as possible, processes and requirements and reduce
bureaucracy.

However, the drivers for change (paragraph 15) also impose some

constraints that limit the extent of the changes that can be made. The main
constraints include:

The European Directives that are progressively creating a single
European rail system with common principles for the management,
regulation and supervision of railway safety. These Directives are
intended to give effect to the establishment of a single market for rail
transport services; when implementing Member States may only provide
for alternative provisions where the Directives allow. Chapter 3 provides
further details of the requirements of the draft Railway Safety Directive
and on HSC’s proposed approach to implementation.

The retention of a permissioning regime for mainline railway operation
with prior demonstration of capability to provide and maintain suitable
safety management systems. This is not only a requirement of the draft
Railway Safety Directive (paragraph 16 (b) above), it is also a conclusion
of Lord Cullen®. In addition it is fully consistent with HSC’s general policy
(http://www.hse.gov.uk/enforce/permissioning.pdf) to apply permissioning
regimes to high-hazard activities that give rise to societal concerns and
where the regime adds proportionate value. This is clearly the case for
most rail transport (paragraphs 5 to 9 above).

Lord Cullen’s recommendation that HSE should continue to fulfil the role
of the independent safety regulator for the railways®. It follows that

*Lord Cullen endorsed the application of the safety case to Great Britain’s railways -
recommendation 18 in The Ladbroke Grove Rail Inquiry, Part 2 Report,
(http://www.hse.gov.uk/railways/paddrail/lgri2.pdf)

*Recommendation 35 in The Ladbroke Grove Rail Inquiry, Part 2 Report
(http://www.hse.gov.uk/railways/paddrail/lgri2.pdf)
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health and safety requirements on the railways will continue to be
enforced by HM Railway Inspectorate (HMRI) using powers under
HSWA.

22 Three other factors are relevant:

e The principle of separation of responsibilities for provision and operation
of track and trains introduced in Great Britain in 1994. The principle of
such separation is now becoming established across Europe.

e The roles of others in the regulation of railway health and safety,
including the Strategic Rail Authority (SRA, which provides leadership
and strategic direction for Britain’s railway), and the Office of the Rail
Regulator (ORR, the economic regulator). HSC/E will continue to work
closely with these bodies, and with the new Rail Accident Investigation
Branch (RAIB). Figure 3 gives an overview of the arrangements.

Regulation of Health and Safety on the Railways in Great Britain

SRA gives
franchise

HSE inspects Health/safety HSE accepts

and monitors pe rformance safety case

ORR gives
licence

SRA: Strategic Rail Authority DfT: Department for Transport
ORR: Office of the Rail Regulator RSSB: Rail Safety and Standards Board
RAIB: Rail Accident Investigation Branch

Figure 3

e The role of the Railway Safety and Standards Board (RSSB) which, as
recommended by Lord Cullen, provides health and safety leadership for
the railway industry. RSSB was established in April 2003. While not part



of the regulatory system RSSB leads the process of creating and
reviewing railway group standards.

General issues

23 An underlying theme in this Discussion Document is the need to promote
greater responsibility and accountability for health and safety in those who
provide and operate railway infrastructure and trains, i.e. those who create the
risks. Within this there are a number of general issues. These include:

e The extent to which the scope of application of the existing requirements
on safety management, ‘hardware’ (i.e. plant, work and equipment), and
competence (Figure 2) should be aligned. This is taken up in Chapter 2.

e The extent to which the existing specific requirements for health and
safety on the railways should be either

o revoked because the general duties under the Health and Safety
at Work Etc Act and associated legislation of general application
are now sufficient; or

o altered or extended to clarify and strengthen the onus on duty
holders in the railway industry to maintain and improve standards.

e The significance for health and safety of terms such as ‘approved’,
‘authorised’, ‘certificated’, ‘accredited’, ‘competent’, and ‘licensed’; the
criteria that must be satisfied before they can be awarded; and the
circumstances in which they should be withdrawn.

e The circumstances in which formal permissioning should be replaced by
notification of information to the regulator, who can then intervene as
appropriate.

e The circumstances in which third parties might play a role in, for
example:

o verifying conformity of railway ‘hardware’ with safety standards;

o promoting the competence of employees in the rail industry and of
suppliers of safety critical products and services to the industry.

Where potential circumstances are identified the Discussion Document
explores what may be needed so that such schemes (which may be
voluntary) are perceived to be independent and add value.

Progress so far

24 This Discussion Document is the outcome of an on-going process of

engagement with the railway industry, rail trade unions, passenger groups and
other interested parties. The experience and views of stakeholders have been
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tapped in a series of bilateral meetings and stakeholder workshops. In addition
a stakeholder working group has informed the work on competence and fitness.
HSC would like to thank all who have given their time to share their experience
of the present regulatory requirements and their views on how these could be
improved. The information and insights gained have been invaluable.

25 Other inputs have contributed to particular areas of the review. The
safety case regime lies at the heart of the present regulatory requirements and
its impact in ensuring post privatisation that health and safety standards have
been maintained and, so far as is reasonably practicable, improved is the
subject of an independent evaluation (Chapter 3). A separate review has
informed the review of the present requirements for safety critical workers
(Chapter 6). The Chapters on supplier accreditation (5), safety critical work (6),
and driver and signaller licensing (7) have also been shaped by an initial steer
from the HSC on the future direction likely to be appropriate in these areas.

26 A small steering group comprising representatives of the Strategic Rail
Authority, the Office of the Rail Regulator, the Rail Safety and Standards Board,
the Rail Passengers Council, the Rail Maritime and Transport Union, and the
Department for Transport has provided a strategic steer. HSC’s Rail Industry
Advisory Committee has also provided strategic input to the review. Both
strategic inputs will continue.

What happens next?

27 This Discussion Document continues the process of engagement already
in progress. HSC/E will continue to listen to views and comments from all
interested parties. As part of the dialogue plans are in hand for open seminars
in mid November and early December to share views on key issues arising from
this Discussion Document and promote further debate and discussion before
the deadline for receipt of comments at the end of this year. In addition the
HSE policy team will be pleased to meet stakeholders separately if they wish.

28 Thereafter HSC/E will consider carefully all views and comments
expressed, and will draw up proposals for new or amended regulatory controls
in a Consultative Document, which we aim to publish in Summer 2004. Views
and comments will again be considered, and HSC will then advise Ministers on
the legislative and other changes it considers appropriate in early 2005.

29 HSC/E has sought to be open and transparent by publishing its approach
to regulating risk from work activities (http://www.hse.gov.uk/dst/r2p2.pdf). In
considering the issues raised in this Discussion Document readers may wish to
take into account the general criteria HSC is likely to apply in assessing options
and advising Ministers. These include:

e Impact on the physical risk of harm to individual workers and members of
the public;

e The extent to which societal concerns are assuaged,;
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e Compatibility with European and international requirements, and with our
national approach of goal-setting legislative requirements supported as
necessary by codes, standards and guidance;

e Practicality, robustness and workability of any necessary technology;
e Costs and benefits;
e The industry’s track record in addressing risk;

e The it with HSC and wider Government policies and objectives,
including the Government’s better regulation principles of proportionality,
consistency, targeting, transparency and accountability.

Note: HSC, HSE and HMRI

The job of the Health and Safety Commission (HSC) is to ensure that risks from
work activities are properly controlled. The Commission advises Ministers on all
matters relating to health and safety at work. It conducts and sponsors
research, promotes training, provides an information and advisory service, and
submits proposals for new or revised regulations and approved codes of
practice (http://www.hse.gov.uk/aboutus/hsc/index.htm).

The Commission is a multi-partite body chaired by Bill Callaghan. It has nine
members with a wide variety of backgrounds and experience, and is supported
by a network of industry advisory committees, one of which is the Railway
Industry Advisory Committee (RIAC).

The Health and Safety Executive (HSE) is the operational arm of the Health and
Safety Commission. It advises the Commission on policy and general
operational issues. Its staff includes administrators, lawyers, policy makers,
inspectors, scientists, engineers, technologists and medical professionals
(http://www.hse.gov.uk/aboutus/hse/index.htm).

HM Railway Inspectorate (HMRI) is part of HSE. Its operational and technical
inspectors focus on the railway industry. They offer guidance, manage the
railway permissioning regimes and ensure compliance with the law by
inspecting and investigating accidents and complaints.
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CHAPTER 2

TRANSPORT SYSTEMS IN SCOPE OF THIS DISCUSSION
DOCUMENT

THE PRESENT POSITION

30 As noted in Chapter 1, paragraph 23, the ‘scope’ of the regulatory and
other proposals in this Discussion Document — that is, which railways and other
transport systems they should apply to - is a key issue. If safety controls are to
be properly focussed on risk, it is important to get their scope right. This is
especially so for permissioning regimes, which are relatively onerous and costly
and must, therefore, be directed to activities where if things go wrong very
serious consequences may result (typically multiple fatalities to the public).

31 The railways that are subject to some or all of the Regulations currently
under review, covering safety cases, approvals and safety critical work, vary
considerably, ranging from the national ‘heavy rail’ network to very small and
sometimes relatively low-risk systems. Minor and heritage railways are in
themselves a diverse category that ranges from railways that provide timetabled
passenger services to those that offer occasional rides on vintage rolling stock,
possibly within a museum. There are also railways within or serving industrial
premises, or in depots, which do not normally carry passengers. Some of the
Regulations under review also apply to tramways and to other guided transport
systems. This diversity presents a challenge in terms of ensuring that the
controls we develop are proportionate, consistent and targeted to risk.

32 The scope of the three sets of Regulations under review is set out in
Table 2, and presents a relatively complicated picture. In particular:

e The Approvals and the Safety Critical Work Regulations differ from
the Safety Case Regulations in that they apply to tramways and other
guided systems. Whilst the Approvals Regulations apply to all other
guided systems of specified types (e.g. monorails, guided buses), the
Safety Critical Work Regulations apply only to five specified systems
listed in a Ministerial Order.

e The Safety Case and the Safety Critical Work Regulations contain
identical exclusions for certain industrial railways. A dispensation
made under the Approvals Regulations in respect of non-passenger
carrying private lines and sidings achieves a broadly similar result.

e Whilst the Safety Critical Work Regulations place duties on
employers, which include contractors, the Safety Case and Approval
Regulations place duties only on railway/transport system operators.
This is in line with HSC’s policy on permissioning regimes and was
endorsed by Lord Cullen in his Part 2 report on Ladbroke Grove
(paragraph 7.72 in http://www.hse.gov.uk/railways/paddrail/lgri2.pdf).

13


http://www.hse.gov.uk/railways/paddrail/lgri2.pdf

Table 2 — Systems within Scope of Existing Railway Health and Safety Regulation

Safety Cases’

Approval of Works, etc®

Competence/Fitness’

Transport
systems in
scope
(subject to
the
exclusions
below)

Railways.

Railways.
Tramways.
Trolley vehicle systems.
Other ‘prescribed modes of guided transport’,
i.e. systems using:

e magnetic levitation
monorails
road-based with cable guidance
road-based with rail guidance
road-based with side guidance
track-based with side guidance

Railways.

Tramways.

Individual systems specified in the Transport
(Guided Systems) Order 1992.

Exclusions

Any part of a railway -

within a harbour/harbour area,
factory, mine or quarry, unless used
for fare-paying passengers

used solely for building operations or
works of engineering construction

within a maintenance or goods depot.

Interoperability constituents and subsystems on
the designated high-speed network.?

Vehicles subject to approval provisions of the
Channel Tunnel Act 1987.

Vehicles that are otherwise subject to design,
construction and use requirements under road
traffic legislation.

Any part of a transport system -

within a harbour/harbour area,
factory, mine or quarry, unless used
for fare-paying passengers

used solely for building operations or
works of engineering construction
within a maintenance or goods depot.

Duties placed
on

Railway operators, i.e. infrastructure
controllers, train and station operators.

Operators of the transport systems above.

Employers of employees engaged in safety
critical work in the transport systems above.

°The Railways (Safety Case) Regulations 2000
The Railways and Other Transport Systems (Approval of Works, Plant and Equipment) Regulations 1994
"The Railways (Safety Critical Work) Regulations 1994
*In due course further exclusions will be added for the conventional network.
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33 The scope of the Approvals and Safety Critical Work Regulations is
partly defined by reference to a list of types of transport system. A similar
approach is present in the Approvals Regulations to define the categories of
works, etc which do not require approval and in the Safety Critical Work
Regulations to define the work activities that are covered by the Regulations.
This prescriptive type of approach can lead to difficulties of omission and legal
interpretation of the many terms used, and may become outmoded as new
transport systems are developed. It can also make it rather difficult to
understand the overall legal ‘picture’, and to ascertain the legal position in
particular cases.

34 The current legal distinction between a ‘railway’ and a ‘tramway’, which
arises from the Transport and Works Act 1992 and depends on whether the
rails are laid wholly or mainly on the street (or other public places), sits
uneasily with the development of new light rail systems which often operate in
‘railway’ mode at some locations and in ‘tramway’ mode at others. This point
affects only the Safety Case Regulations, since the other two sets of
Regulations apply to railways and tramways alike. It is explored further in
Chapter 3.

35 All three sets of Regulations enable HSE to grant exemptions or
dispensations. Exemptions under the Safety Case Regulations tend to apply
to specific minor or heritage railways, or to specific charter journeys which
meet published HMRI criteria. Under the Approvals Regulations there is a
‘general notice’ containing a long list of specific types of works, plant or
equipment for which approval is not required. In the case of the Safety Critical
Work Regulations, the power of exemption has not been used.

Scope - the future

36 In developing the proposals in this document, HSC wishes to introduce
greater clarity, simplicity and logic by avoiding unnecessary or inappropriate
differences in scope. If a particular type of transport system presents risks
that warrant some form of permissioning regime for works, plant and
equipment, it may well follow that such systems should also be subject to
some or all of the following -

e new requirements for safety certification and authorisation
(replacing the existing Safety Case Regulations, see Chapter 3);

e requirements on competence and fithess (amending or replacing
the Safety Critical Work Regulations, see Chapter 6); and

¢ the other arrangements proposed in this document for ensuring staff
and supplier competence, including licensing and certification.

37 In developing the proposals HSC will look for opportunities to adopt a
more ‘generic’ approach to definitions. This should help to make the legal
position clearer and simpler to understand, reduce the need for HSE
exemptions, and provide a sound and flexible basis for future developments.
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38 HSC also wishes to explore the possibility of establishing a ‘risk
threshold’ below which a transport system would be excluded from future
permissioning requirements (that is, requirements on safety certification or
authorisation in Chapter 3 and on design notification and assessment in
Chapter 4) and from requirements for competence, fitness and fatigue
(Chapter 6) and possibly from industry systems for certification and licensing
(Chapters 5 and 7). HSC believes that such a risk threshold, if it could be
established, would increase certainty and transparency, reduce greatly the
current number of exemptions and dispensations, and help target industry’s
and HMRI’s resources to best effect. A risk threshold might take the form of a
number of conditions, some or all of which would have to be met, for example
a maximum line speed (possibly 40 kph), segregation from the national
network, simplicity of operation (for example the absence of conflicting train
movements), and limited scale of operation in terms of numbers of
movements and/or passengers. The same or other thresholds could also be
applied to the proposed industry systems for supplier accreditation (Chapter
5) and driver/signaller licensing (Chapter 7).

39 These aims stem from our objectives of securing greater coherence
between the elements of the present regulatory system for railway safety,
streamlining processes and requirements and reducing bureaucracy. In
pursuing them, we will take account of the other objectives set out in Chapter
1 including, in particular, the objective of building public confidence that risks
to railway passengers and staff are properly controlled and ensuring that,
where reasonably practicable, safety on the railways is continuously improved
in line with society’s expectations.

Question 1: In responding to the proposals in the following chapters,
HSC invites you to bear in mind the potential benefits of a greater
commonality of scope. Are there any general points you would like to
make on this issue?

Question 2: Do you agree that a risk threshold should be developed
below which operators would be excluded from the regulatory and
industry systems discussed in this document? If so, please suggest
what the criteria should be. You may like to use the ideas in paragraph
38 as a starting point.
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CHAPTER 3

REVIEW OF THE RAILWAYS (SAFETY CASE) REGULATIONS
2000

OBJECTIVE

40 HSC's objectives in reviewing the Railways (Safety Case) Regulations
2000 ° are:

e Toimprove the current Regulations, in line with the objectives in
paragraph 20, including taking account of Lord Cullen’s
recommendations on safety cases that have not yet been actioned; and

e Toimplement relevant parts of the European Railway Safety Directive,
taking maximum advantage of the opportunities it presents.

HISTORY AND BACKGROUND
The present railway safety case regime

41 The Railways (Safety Case) Regulations were first introduced in 1994
to address the potential risks arising from the fragmentation of the industry
and the entry of new operators to the industry following privatisation. Their
primary purpose was, and remains, to ensure that safety standards are
maintained and wherever possible improved. An important secondary
purpose is to maintain public confidence in the safe operation of the railway.
Despite their origin in privatisation, the Regulations have always applied not
only to the main network but also to other railways such as the London
Underground, Manchester Metrolink, and heritage railways.

42 The Regulations require railway operators (infrastructure controllers,
train operators and station operators) to prepare and gain HSE acceptance of
a detailed safety case before being allowed to operate. Safety cases serve
two main purposes:

e To demonstrate that the railway operator has the ability, commitment
and resources to properly assess and effectively control risks. In the
case of train and station operators, this includes giving confidence to
the infrastructure controller that they will not import undue risk onto the
railway.

e To create a living, comprehensive document against which the
operator's management, and HSE, can check that the safety

’(S1 2000/2688)
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management system and other arrangements described in the
accepted safety case have been properly put into place and continue to
operate in the way intended.

43 Railway operators are required to follow the procedures and
arrangements set out in their safety case; to revise it when appropriate, and to
gain HSE acceptance of ‘material revisions’. They are required to undertake a
thorough review of the safety case every three years, and to obtain an annual
external health and safety audit from an independent ‘competent body’.

44 In addition, infrastructure controllers are required to:

e scrutinise train and station operators’ safety cases, and to recommend
to HSE whether they should be accepted;

e obtain commitments from train and station operators to comply with the
infrastructure controller's reasonable health and safety requests;

e take reasonable steps to ensure that train or station operators comply
with their safety cases; and

e report serious non-compliance, and any failure to comply with
reasonable health and safety requests, to HSE.

These additional duties are consistent with the infrastructure controller’'s wide-
ranging duties under the Health and Safety at Work Act 1974, which involve
ensuring that train and station operators do not import undue risk onto the
railway.

45 The Regulations have been amended three times since their
introduction in 1994. The most extensive changes were made in 2000 in
response to the Ladbroke Grove disaster. Previously, the infrastructure
controller accepted train and station operators’ safety cases, and the
infrastructure controller's safety case was accepted by HSE. However, under
the Railways (Safety Case) Regulations 2000 all safety cases are now
accepted by HSE. A brief history of the Regulations is at Annex 1.

46 HSE’s formal guidance, Railway (Safety Case) Regulations 2000 —
Guidance on Regulations (L52) reproduces and explains the legal
requirements, and gives guidance on the content of safety cases.

The Regulations are administered by Her Majesty’s Railway Inspectorate
(HMRI), which is part of HSE. HMRI maintains a safety case assessment
manual, published to support its staff and for use by railway operators. The
manual describes the assessment process and includes extensive ‘safety
case assessment criteria’ detailing the kind of evidence the Inspectorate
requires in a safety case.
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47 HMRI is required to recover from operators the costs of assessment
and acceptance of safety cases and of any subsequent material revisions.

Experience of operating the current Regulations

48 Currently there are some 110 safety cases. About 20-30 ‘material
revisions’ are assessed annually. About 100 individual small or heritage
railways are exempted from the requirements. These exemptions are
generally subject to conditions, including the submission of safety
documentation. In addition, about 70 exemptions, subject to conditions, are
issued annually to permit individual passenger charter journeys into areas
which do not generally require a safety case but where the carriage of
passengers triggers the Regulations.

49 HSE’s assessment of a safety case can be a lengthy and complicated
process, involving the application of published assessment criteria and the
exercise of professional judgment on the adequacy and credibility of the
safety case. Many months may elapse between the start of the process and
final acceptance, especially if the initial submission is incomplete or of poor
quality or if complex issues arise. During that time, the safety case is
examined by several HSE assessors, issues are logged and gradually
resolved, and the safety case usually undergoes redrafting and refinement.
‘Material revisions’ are handled in a similar way.

50 After acceptance, the safety case becomes an important driver of pro-
active audit and inspection. For each railway operator, HMRI has a three-year
‘intervention plan’ reflecting its inspection priorities in relation to that operator.
As part of the intervention plan HMRI checks the operator’s progress in
meeting its own ‘development plan’ (a required element of every safety case,
containing time-bound commitments for improvement).

51 Problems and difficulties with the present safety case regime include:

a) Public confidence in railway safety management remains relatively
weak. The recurrence of serious incidents raises expectations for
change, even though the statistical trends in railway safety are positive
overall.

b) HSE’s ‘hands-on’ role in assessing the detail of operators’ (often very
lengthy) safety cases can undermine railway operators’ ownership of
their arrangements and their responsibility for managing risk.

c) A lack of impetus to continuously improve health and safety.
Contributing factors include:

i) an emphasis only on compliance with the safety case once
accepted,;
ii) the absence of a requirement to resubmit a safety case

periodically — in effect once a safety case has been
accepted, it cannot be ‘unaccepted’;
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ii)

although the safety case has to include a development plan
setting out operators’ commitments to further action, there is
little incentive to do more; and

the requirement to gain HSE’s acceptance before making
material revisions to the safety case (see below) has tended
to discourage improvements, as safety enhancements may
amount to material revisions.

d) The requirement to submit all material revisions for assessment and
acceptance has been problematic because:

)

i)
i

iv)

it tends to ‘freeze’ the safety case by discouraging and
delaying change, even when the change would improve
health and safety;

identifying when a revision is ‘material’ is not always easy;
it incurs additional cost for the operator; and

operators may have a sense, albeit erroneous in law, that
their safety responsibilities are in some way shared or
reduced by HSE’s continuing say in the detail of the safety
case.

e) The very dominant position of the infrastructure controller, although
somewhat diluted in the 2000 and 2003 amendments (Annex 1) may
no longer be appropriate. While the infrastructure controller retains a
key role and an overall responsibility, risk on today’s railways has to be
managed in active partnership. There is an increasing recognition of
the risks that the activities of the infrastructure controller can pose to
train operation. The present safety case regime could be said to
downplay these risks compared to the risks that train operators can
import onto the railway.

Stakeholder views so far

52

HSE staff have met 19 railway organisations informally to listen to their
views on the current Regulations. A productive one-day ‘stakeholder
workshop’ was also held in May 2003. A wide range of support was
expressed for the current regime, but also some criticisms, largely reflecting
the difficulties referred to above. There was a wish for -

a less detailed, more high-level safety case, not only to reduce
bureaucracy but also to strengthen the position of HSE in holding
operators responsible for their assessment and management of risk;

clarity about what constitutes a ‘material revision’ of a safety case;

recognition that the infrastructure manager’s activities can bring risk to

train and station operations, as well as vice versa; and

greater alignment of the transport systems and operators that are
required to have safety cases with the scope of the regulations on the
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approval of new/altered works and on safety critical work (see
paragraphs 36 and 84-91).

Impact evaluation of the Safety Case Regulations

53 HSE commissioned new research to evaluate the impact of the
Railways (Safety Case) Regulations. The work was undertaken by BOMEL
Limited, with economic support from National Economic Research Associates
(NERA).

54 The nine-month research project commenced in January 2003. It
included a stakeholder workshop, a large number of questionnaires, a number
of face-to-face structured interviews and extensive reviews of safety cases
and associated documentation to collect the required evidence with sufficient
triangulation of data. Some of the key findings from the evaluation are
summarised in Annex 2. These confirm that the Regulations have
represented ‘value for money’. In particular, the preparation of safety cases
has been found to benefit railway operators, and the Regulations have
stimulated a more pro-active use of risk assessment. These and other
findings confirm the value of the current regime in maintaining and improving
safety and in providing a basis from which new Regulations implementing the
Railway Safety Directive can be prepared.

THE RAILWAY SAFETY DIRECTIVE

55 HSE's review of the Safety Case Regulations has to take full account of
the European Railway Safety Directive. The Directive is at an advanced draft
stage and is expected to be adopted by Spring 2004. Member states will then
have two years to implement it. In HSE’s view the ‘common position’ text of
the Directive, which can be found at
(http://register.consilium.eu.int/pdf/en/03/st08/st08557en03.pdf), represents a
positive outcome for the UK. Those parts of the Directive with greatest
immediate relevance to this review are shown at Annex 3.

56 The aim of the Directive is to harmonise railway safety regimes across
the EU, so that safety cannot be used as a barrier to access to a liberalised
European railway market. The Directive puts in place general principles of
railway safety management and a safety permissioning regime based on
requirements to obtain a safety certificate or authorisation. The current safety
case regime will therefore need to be amended to give effect to the
requirements of the Directive, and this chapter considers how that might be
achieved.

57 The Directive also puts in place a mechanism for introducing Common
Safety Indicators (CSls), Common Safety Methods (CSMs) and Common
Safety Targets (CSTs) which will in time replace current national
arrangements, and makes a number of other provisions.
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General principles in the Directive
58 Article 4 of the Directive contains a number of general principles:

o Article 4.1 states: ‘Member States shall ensure that railway safety is
generally maintained and, where reasonably practicable, continuously
improved, taking into consideration the development of Community
legislation and technical and scientific progress and giving priority to
the prevention of serious accidents.” This principle is supported by a
requirement, in the Directive’s Annex lll, for railway operators to show
how they will ensure that their safety management systems are
continuously improved.

e Atrticle 4.2 requires that responsibility be placed on ‘railway
undertakings’ (passenger and freight train operators) and ‘infrastructure
managers’ (infrastructure controllers and station operators) to
‘implement necessary risk control measures, where appropriate in co-
operation with each other, to apply national safety rules and standards,
and to establish safety management systems in accordance with this
Directive’.

e Atrticle 4.2 also requires that ‘each infrastructure manager and railway
undertaking shall be made responsible for its part of the system and its
safe operation, including supply of material and contracting of services,
vis-a-vis users, customers and third parties’.

In HSC’s view these principles are of central importance. They are fully in line
with safety management philosophy and law in the UK.

Safety certificates and safety authorisations

59 The Directive requires (Article 10) railway undertakings to hold a safety
certificate issued by the safety authority in the Member State where they were
first established before being allowed access to infrastructure. Infrastructure
managers are required (Article 11) to hold a safety authorisation issued in the
Member State where they are established. Responsibility for issuing
certificates and authorisations rests with the ‘safety authority’, which in Great
Britain will be HSE.

60 Certificates and authorisations will be in two parts:

e Part A confirming acceptance of the applicant’s safety management
system. In the case of a railway undertaking (but not an infrastructure
manager), the Part A certificate will be valid throughout the EU for
‘equivalent rail transport operations’. The information to be provided in
support of the application will therefore be about arrangements which
would apply regardless of where they are conducted. ‘Equivalent rail
transport operations’ is not defined in the Directive, but in HSE’s view
reflects the type and extent of the operation for which the Part A
certificate was issued. This could be based on, for example, criteria
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such as passenger or freight operation on high speed or conventional
lines.

Part B confirming acceptance of the applicant’s arrangements for
meeting network-specific requirements. Part B certificates and
authorisations will be valid only in the country of issue. A railway
undertaking proposing to operate across borders will therefore need to
obtain a Part B certificate in each member state where it proposes to
operate.

The requirements for gaining a Part A certificate or authorisation are in

Articles 9-11 and Annex lll of the Directive. Article 9 contains a number of
general requirements:

Article 9.1 requires infrastructure managers and railway undertakings to
‘establish their safety management systems to ensure that the railway
system can achieve at least the CSTs, is in conformity with the national
safety rules described in Article 8 and Annex Il and with the safety
requirements laid down in the Technical Standards for Interoperability
(TSls), and that the relevant parts of the CSMs are applied’.

Article 9.2 requires the safety management system to meet the
requirements and contain the elements in Annex lll, ‘adapted to the
character, extent and other conditions of the activity pursued’. It should
‘ensure the control of all risks associated with the activity of the
infrastructure manager or railway undertaking, including the supply of
maintenance and material and the use of contractors’.

Article 9.3 requires: ‘The safety management system of any
infrastructure manager shall take into account the effects of operations
by different railway undertakings on the network and make provisions
to allow all railway undertakings to operate in accordance with TSls
and national safety rules and with conditions laid down in their safety
certificate. It shall furthermore be developed with the aim of
coordinating the emergency procedures of the infrastructure manager
with all railway undertakings that operate on its infrastructure.’

Railway undertakings and infrastructure managers will need to show that their
safety management systems meet these requirements when they apply for a
safety certificate or authorisation.

62

More specific requirements and what are termed by the Directive as

‘basic elements’ of a safety management system are set out in Annex Il of the
Directive. These are broadly similar in effect to Schedule 1 of the current
Safety Case Regulations, which sets out the requirements for a safety case.
Paragraph 1 of Annex Il also has some general requirements, including that
the safety management system should show how continuous improvement of
the system is ensured.
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63 The network-specific requirements for a Part B certificate are in Articles
10.2(b) and Annex IV of the Directive. Railway undertakings must provide
documentation on the national requirements which they will meet, and on how
their safety management system will ensure compliance with those
requirements. This provides a link between the requirements of the Part A
certificate and those of the Part B certificate. Information is to be provided on
relevant TSls (this can be in summary form); national safety rules, including
regulations and industry rules; and other rules covering operations, staff and
rolling stock. Information is also required on the categories of staff and rolling
stock used, including evidence that they meet the requirements of TSls or
national rules and have been ‘certified’. ‘Certified’ in this context would
include how staff are assessed as competent and fit, including any
requirements for specific certificates, qualifications, permits or licences, and
the acceptance and authorisation of rolling stock by the infrastructure
manager and safety authority.

64 For infrastructure managers, the requirements for a Part B
authorisation are in more general terms. Article 11(1)(b) describes the
authorisation as ‘confirming acceptance of the provisions of the infrastructure
manager to meet specific requirements necessary for the safe design,
maintenance and operation of the railway infrastructure including, where
appropriate, the maintenance and operation of the traffic control and signalling
system’.

65 Railway undertakings must notify HSE ‘without delay’ of ‘all major
changes in the conditions of the relevant part of the safety certificate’, and
‘wWhenever new categories of staff or new types of rolling stock are introduced’
(Article 10.5). There is no requirement for any of these changes to be
accepted by HSE, or to be notified in advance.

66 Certain changes, however, require an updating of the certificate or
authorisation, implying that application should be made to HSE in advance of
the change. Safety certificates must be ‘wholly or partly updated whenever
the type or extent of the operation is substantially altered” (Article 10.5).
Authorisations must be ‘wholly or partly updated whenever substantial
changes are made to the infrastructure, signalling or energy supply or to the
principles of its operation and maintenance’ (Article 11.2). In many cases,
changes which require an updated certificate or authorisation will arise from
renewal or upgrading projects which require (under Interoperability Directives)
authorisation following a third-party assessment by a notified body; having
authorised the project under interoperability requirements the safety authority
would issue an updated safety certificate or authorisation, provided the safety
management system and network-specific arrangements remain satisfactory.

67 The Directive puts in place a process for achieving further
harmonisation. A new European Railway Agency for Safety and
Interoperability is to make recommendations within five years for migrating
towards a common EU-wide safety certificate (Article 10.7). In addition,
decisions are to be taken on common harmonised requirements for the Part B
certificate within five years (Article 15).
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68 The preamble to the Directive (recital 16) recognises that Member
States will continue to operate some national safety rules for the foreseeable
future. The Directive also provides for the Annexes to be ‘adapted to
technical and scientific progress’ in future (Article 26).

Common safety indicators, methods and targets
69 Articles 5-7 of the Directive provide for the development of —

e Common Safety Indicators (such as signals passed at danger and
broken rails);

e Common Safety Methods (for example risk assessment methods, and
acceptance criteria for safety certificates and authorisations); and

e Common Safety Targets which ‘define the safety levels that must be
reached by different parts of the railway system and by the system as a
whole in each Member State’, expressed in terms of risk acceptance
criteria for both individual and societal risk.

70 Common Safety Methods and Targets will be developed by the new
European Railway Agency and agreed at European level. The current text of
the Directive requires the production of first set of Targets, taking account of
existing national targets, by 2009, leading to a definitive set 2011. There will
be a supporting statement of costs and benefits. Member States will not be
required to reduce existing safety standards, and may introduce rules
requiring safety levels which exceed the Common Safety Targets provided
there is no disguised market restriction and certain notification and
consultation requirements in Article 8 are followed. The achievement of
Common Safety Targets is one of the aims, specified in Article 9.1 of the
Directive, for the safety management system.

71 The Directive’s aim of developing Common Safety Indicators, Methods
and Targets is facilitated by requirements for annual reports from both railway
operators and safety authorities. Railway undertakings and infrastructure
managers are required by Article 9.4 to submit annual safety reports to the
safety authority containing information on how corporate safety targets are
met, and the results of safety plans; the development of national safety
indicators and Common Safety Indicators; the results of internal safety
auditing; and ‘observations on deficiencies and malfunctions of railway
operations and infrastructure management that might be relevant to the safety
authority’. The safety authority is required by Article 18 to publish an annual
report of its activities containing information on the development of railway
safety including aggregated information on Common Safety Indicators,
important changes in railway safety legislation, the development of safety
certification and safety authorisation, and results and experience of the safety
authority’s supervision of railway undertakings and infrastructure managers.
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Other provisions

72 The Directive also covers a number of other issues, including access to
training facilities (Article 13) and the establishment of independent accident
investigation bodies (Articles 19-25), which are or will be implemented by
other legislation or arrangements. A Rail Accident Investigation Branch has,
for example, already been established through primary legislation, and is part
of the Department for Transport.

Differences from the Safety Case Regulations

73 HSE considers that the Railway Safety Directive is in line with the
approach in the Health and Safety at Work Act. There are however some
significant differences of emphasis, procedure and detail from the present
Safety Case Regulations. Two key differences are:

a) The Directive has an explicit framework of general duties: to maintain
and where reasonably practicable improve railway safety (giving priority
to serious accidents), to establish safety management systems, to
implement risk control measures, to apply national safety rules and
standards. It also provides for the establishment of Common Safety
Targets (CSTs) that must be reached by different parts of the railway
system and by the system as a whole.

b) Under the Directive, once a safety certificate and authorisation has
been issued a railway undertaking or infrastructure manager does not
have to secure the agreement of the safety authority before making
changes to its safety management system or safety documentation
(paragraph 65). However, HSE will have to be notified of major
changes, and will be able to check that the safety management system
has been followed - for example, that the risks of change have been
evaluated and risk control measures implemented as required by
paragraph 2(d) of Annex Ill of the Directive.

74 Other differences are identified and considered under ‘Issues for
Discussion’ below.

Advantages of the Directive’s approach

75 HSC believes that the Safety Directive provides a good opportunity to
address the difficulties or shortcomings associated with the present safety
case regime (paragraph 51). Implementing its requirements should result in:

a) Greater clarity of railway undertakings’ and infrastructure managers’
responsibilities for controlling risk and of their accountability. Once a
certificate or authorisation has been issued it will be for railway
operators to decide on any changes they should make to their safety
arrangements, and operators will have to send annual reports on their
safety performance to HSE.
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b) A sharper focus on railway operators’ obligations to maintain and
continuously improve safety and to control risk. The principles in
Article 4 (paragraph 58) provide a framework of duties within which all
must operate.

c) A more dynamic regime, as operators will be able to make changes
without having to wait for HSE to assess and accept them. At the
same time, the requirement to notify HSE of major changes provides a
safety net.

d) Additional ability for HSE to monitor and intervene. Railway operators
will have to notify major changes in their safety arrangements to HSE,
and will have to apply for an updated certificate if they propose a
substantial alteration to the type or extent of their operation. Railway
operators will have to re-apply for a safety certificate or authorisation
every five years, and HSE will be able to revoke a certificate or
authorisation.

e) A more streamlined system. The current arrangements will be
simplified, and delays in the system reduced, by removing the current
requirement to gain HSE acceptance of material revisions. The
present three-yearly review will be replaced by a less frequent five-
yearly re-assessment. Operators based abroad who wish to operate in
Britain will already have a valid Part A certificate from their own safety
authority.

f) A more equal position as between infrastructure managers and railway
undertakings, resulting from the removal of the infrastructure
managers’ duties in paragraph 44.

76 Notwithstanding these advantages, some may consider that the
introduction of more ‘clear water’ between HSE and infrastructure
managers/railway undertakings could lead to an increase in risk. In particular,
the ability to make major changes without gaining HSE’s agreement might be
considered a relaxation of control. The issue here is, in essence, whether
sustainable safety improvement is best promoted by giving HSE a stronger
’hands-on’ role in controlling the day-to-day actions of duty holders, or by
putting responsibilities clearly and firmly on the duty holder and holding them
accountable for their acts and omissions. HSC'’s view is that a more hands-on
role is neither appropriate nor sustainable — in effect it would mean that HSE
taking more responsibility for the running of the duty holder’s undertaking.
HSC believes the way forward is clarity of responsibility on the duty holder,
backed by active inspection by an Inspectorate with the capability to challenge
duty holders and hold them accountable. A review of how HMRI should work
under the new regime will be undertaken, and revised procedures put in
place, before the new regulations come into force.

77 Overall HSC believes that giving effect to the Safety Directive offers

significant advantages in comparison with the present Safety Case
Regulations.
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Question 3: Do you agree with our assessment of the potential
advantages of the Directive? If you do not agree, please explain why.

Implementing the Directive

78 New Regulations on the management of railway safety will be needed,
which will implement the Directive and replace existing Safety Case
Regulations. They will cover general principles for railway safety, and
requirements for safety certificates and authorisations.

RECOMMENDATIONS FROM INQUIRIES AND INVESTIGATIONS

79 In preparing proposals for future consultation, HSC also wishes to take
account of a number of recommendations which are outstanding from public
inquiries and HSE investigations.

Lord Cullen’s recommendations

80 Lord Cullen’s Part 2 Report of the Ladbroke Grove public inquiry (insert
link) includes a broad endorsement of the railway safety case regime.
However it made a number of recommendations for change. Some of these
have already been implemented through the Railways (Safety Case)
(Amendment) Regulations 2003. Others relevant to safety cases
(recommendations 19, 21, 22, 28 and 30 of Lord Cullen’s Part 2 report) are
reproduced in Annex 4 and will be taken into account in the new Regulations
and supporting arrangements. Details can be found in paragraphs 100 and
114-117.

Potter’s Bar

81 HSE'’s final progress report on the Potter’s Bar derailment, published in
May 2003 (http://www.hse.gov.uk/railways/pottersbar/may03progrep.pdf),
recommended that HSE review its safety case assessment arrangements to
see whether they can be more closely aligned to the prevention of
catastrophic events. This is consistent with Article 4.1 of the Railway Safety
Directive (paragraph 58 above). A future approach is suggested in
paragraphs 96 and 113.

ISSUES FOR DISCUSSION

82 The framework of future Regulations is reasonably clear from the
Safety Directive. However, there are a number of issues affecting the
Regulations and the operation of a new permissioning regime on which we
would particularly welcome your comments and suggestions.
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Scope of new Regulations

83 The Directive (Article 2) permits Member States to exclude:

“®

a) metros, trams and other light rail systems;

b) networks that are functionally separate from the rest of the
railway system and intended only for the operation of local, urban or
suburban passenger services, as well as railway undertakings
operating solely on these networks; and

c) privately owned railway infrastructure that exists solely for use
by the infrastructure owner for its own freight operations.”

84 Equally, the Directive does not prevent Member States from applying
some or all of its provisions to any or all of the above systems. The current
Safety Case Regulations apply to the systems in a) and b) above with the
exception of tramways. They do not, however, apply to those within c) above,
since they define ‘railway’ in a way which excludes railways or parts of
railways within factories, mines, quarries, harbours and harbour areas —
unless fare-paying passengers are carried — and also maintenance and goods
depots.) It would be possible to apply the new Regulations to all the railways
that are subject to the current Safety Case Regulations, and also to make
adjustments to the scope if appropriate (a number of possible adjustments are
discussed below). In setting out their scope, the new Regulations may draw
on the definitions of ‘railway system’, ‘railway undertaking’ and ‘infrastructure
manager’ in Article 3 of the Directive, which in effect define the ‘interoperable’
European railway system, and then extend their scope to other railways and
transport systems.

Infrastructure maintenance contractors

85 Although Network Rail is bringing some of its maintenance work in-
house, there are currently about 25 infrastructure maintenance companies
(IMCs) that operate trains (‘train’ being widely defined to include road-rail
vehicles), of which about 20 operate solely within possessions. All are subject
to the Safety Case Regulations. They operate under contractual
arrangements which require the preparation and acceptance by Network Rail
or other client of an ‘assurance case’. This is similar to a safety case, but
non-statutory and accepted by the client rather than by HSE. Network Rail as
infrastructure manager has overall responsibility for the safety of maintenance
and renewal work on its infrastructure, and must provide evidence on how it
will discharge these responsibilities, including how it will manage the work of
its contractors. HSC believes that the Directive is not intended to require
IMCs to obtain a safety certificate or authorisation. However, as suppliers of
safety critical goods and services, IMCs will potentially be covered by industry
schemes for the certification of suppliers (Chapter 5).

86 The safety cases of the existing 20 or so operators of road-rail vehicles
operating solely within possessions largely duplicate their contractual
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assurance cases, and add an unnecessary and possibly confusing layer of
documentation and control. The activity is essentially construction work and
very different from normal freight or passenger operation. The experience of
both HMRI and industry stakeholders consulted so far is that the railway
safety case regime is not appropriate to infrastructure maintenance
undertaken solely within possessions. The five or so IMCs that are permitted
to operate trains outside possessions, in order for example to transport
materials to a possession or for other maintenance or purposes, are in a
somewhat different category, since their train operations on the running line
pose risks that are, in principle, similar to those posed by passenger and
goods trains operators. However, these IMCs are Network Rail’s contractors
and are required to comply with an assurance case. It could be argued that
requiring them to comply, in addition, with a statutory permissioning regime
adds little value, and that greater clarity of responsibility would be achieved by
removing them from scope and placing reliance on Network Rail’s duty to
manage the safety of contractors’ activities as described in its safety case
(and in future in its evidence for a safety authorisation).

87 HSC proposes, therefore, not to apply the new Regulations to
infrastructure maintenance companies. However their activities, both in terms
of their maintenance and renewal activities and their operation of trains, will
continue to be subject to scrutiny under the new Regulations via the safety
authorisation of the infrastructure manager.

Tramways

88 Tramways are outside the scope of the Safety Case Regulations.
However, currently there is some arbitrariness in how the Regulations apply to
transport systems that operate partly on the street and partly on a segregated
track like a conventional railway. The whole of such a ‘mixed’ system is
defined as either a ‘tramway’ or a ‘railway’, depending on whether the greater
part of the track is laid on the street (or other public place) or not. Moreover,
since new transport systems may be extended from time to time, it is possible
for a mixed system to be a ‘railway’ at one time and a ‘tramway’ at another,
falling in or out of the scope of the Regulations through the passage of time.

89 One approach would be to exclude from scope those parts of a
tramway or railway that run in the street or other public place. However, this
would run counter to developments in urban transport in which ‘mixed’ train
and tram systems are increasingly considered as a single system. An
alternative approach would be to bring tramways fully within scope of the new
Regulations. As tramways are not part of the single European rail system we
could then choose either to apply the requirements of the Directive in full or in
part, or to establish our own national requirements. If we chose to apply the
requirements of the Directive, we could take advantage of some in-built
flexibility for the safety management system which can be ‘adapted to the
character, extent and other conditions of the activity pursued’ (Article 9(2)).
Tramways are considered further in Chapter 4.
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Other guided systems

90 Other transport systems such as monorails and guided people movers
that are outside scope of the single European rail system could also be
brought into the new regulations. As in the case of tramways, we could
choose either to apply the provisions of the Directive or to establish national
requirements, but even if we applied the requirements of the Directive it would
be possible to set different or adjusted assessment criteria for them. Other
guided transport systems are outside the scope of the Safety Case
Regulations; however they are subject to the Approvals Regulations (in
relation to which future options are discussed in Chapter 4).

A ‘risk threshold’

91 Chapter 2 invited comment on the possibility of establishing a ‘risk
threshold’ below which a transport system would be excluded from some or all
of the regulations and proposals discussed in this document. This is a
separate issue from the points of scope on which we are seeking your views
below. If a particular type of transport were, in principle, brought (or retained)
in scope of the current Regulations, specific systems of that type might still be
excluded on the ground that they fall below the ‘risk threshold’.

Question 4: Your views are invited on the scope of the new regulations
for safety management, and in particular on:

a) The proposal to exclude operators of vehicles solely within
possessions from scope of new Regulations (paragraph 87)

b) Whether infrastructure maintenance companies operating outside
possessions should be within or outside the scope of the new
Regulations (paragraph 88).

c) The two options for tramways in paragraph 90. Do you prefer
either of them to the option of retaining the present position
described in paragraph 89?

d) Whether other guided transport systems (as discussed in
paragraphs 166-181 of Chapter 4) should be brought in scope
(paragraph 91).

Risk assessment

92 One of the basic elements of a safety management system required by
the Railway Safety Directive is “procedures and methods for carrying out a
risk evaluation and implementing risk control measures whenever a change of
the operating conditions or new material imposes new risks on the
infrastructure or operations” (Annex Il paragraph 2(d) of the Safety Directive —
see Annex 3 of this document ). This aligns well with HMRI’s recent emphasis
on effective processes for managing change, based on assessment and
management of risk, as an integral part of the safety case.
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93 The Railway Safety Directive is clear that railway undertakings and
infrastructure managers must control risks arising from their activities (e.g.
Articles 4.2 and 9.2). The Directive also provides for the future development
of Common Safety Targets, expressed in risk acceptance criteria, that must
be reached by different parts of the rail system and by the system as a whole
(Articles 3(e) and 7), and Common Safety Methods that include common ‘risk
evaluation and assessment methods’ (Article 6). HSE believes that these,
and other parts of the Directive, make clear that railway undertakings and
infrastructure managers must assess risks arising from their operations, and
ensure that the outcome of the risk assessment is translated into appropriate
risk controls. However, there is no requirement in the Directive for operators
to send their risk assessments to the safety authority as part of their
application for a safety certificate or authorisation, or for the safety authority to
examine the assessment in detail and check that for each identified hazard
appropriate risk controls have been introduced. This is in line with the
approach in the Directive whereby issue of a certificate or authorisation
indicates that the safety authority is satisfied that the operator has the
capability to control risks, but puts the responsibility for doing so firmly on the
operator and makes them accountable for their safety performance.

94 One option for the future would be to rely on the existing duty on all
employers in the Management of Health and Safety Regulations 1999 (which
implement the EU Framework Directive 89/931) to make a suitable and
sufficient assessment of —

a) the risks to the health and safety of their employees to which they are
exposed whilst they are at work; and

b) the risks to the health and safety of persons not in their employment
arising out of or in connection with the conduct by him of his
undertaking,

for the purpose of identifying the measures they need to take to comply with
the requirements and prohibitions imposed on them by or under the relevant
statutory provisions. (‘Relevant statutory provisions’ is a wide term covering
the Health and Safety at Work Act and all regulations made under it.)
However, the Management Regulations might be considered insufficiently
specific.

95 Another option would be to include in the new regulations a specific
requirement for railway undertakings and infrastructure managers to
undertake risk assessments. This would amplify the requirements of the
Management Regulations by, for example, drawing on the existing
requirements in paragraphs 4(a), (b) and (c) of Schedule 1 of the Safety Case
Regulations to specify more about what should be covered and recorded in
the risk assessment. The regulations or guidance could emphasise the
importance of identifying the circumstances where catastrophic events could
result, in line with the Directive’s emphasis on avoiding serious accidents
(paragraph 59).
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96 Under either option, the risk assessment would not form part of the
application for a safety certificate or authorisation under the new Regulations,
but HMRI will be able to view it and if necessary challenge its suitability and
sufficiency in the course of inspection.

Question 5: What approach should be taken to risk assessment in the
new regulations? Do you have any alternative options to those in
paragraphs 94 and 95 that are compatible with European requirements?

Standards

97 The Railway Safety Directive requires Member States to ‘establish
binding national safety rules and ensure that they are published and made
available’ (Article 8(1)). Such national safety rules include legislation,
approved codes of practice and standards. The standards include Railway
Group Standards under a system managed by the Railway Safety and
Standards Board (RSSB). Operators within the Railway Group agree to follow
railway group standards. This agreement is formalised in the terms of their
licences issued by the Office of the Rail Regulator (ORR), which allow the Rail
Regulator, after consulting HSE, to revoke a licence on the grounds of a
serious breach of the Safety Case Regulations.

98 The architecture of health and safety legislation in Great Britain
provides flexibility for progressive safety improvement by setting general legal
duties supported by codes and standards. Railway Group Standards do not
generally have the force of law, but a failure to meet a standard may provide
evidence of a breach of law, such as the general duties of the Health and
Safety at Work Act 1974.

99 Lord Cullen recommended that duty holders should be under a
statutory duty to comply with Railway Group Standards in so far as they relate
to matters of health and safety (Recommendation 21 in Annex 3). Railway
Group Standards are the industry’s own rules, and many are written in a way
that inextricably links safety with technical reliability, efficiency and economic
purposes. Furthermore the Group Standards system provides for indefinite or
time-limited derogations (currently about 450 in number). In HSC’s view,
these points suggest that it would be inappropriate to give Group Standards
the force of law.

100 However the picture on standards in the railway industry is changing.
The emerging European Standards for railways (the Technical Specifications
for Interoperability or TSIs) have been developed within a different framework
and do have the force of law. Over time the TSIs will largely replace Railway
Group Standards.

Stations
101 Under the present Safety Case Regulations, the infrastructure

controller’s safety case covers the track and signalling at stations, but platform
and wider station safety issues are subject to a separate station operator’s
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safety case. This reflects the position in Great Britain where the station
operator is generally separate from the infrastructure controller. In contrast,
the Directive views station platforms and the means of access to them as part
of railway infrastructure. Station operators in Britain are, therefore,
‘infrastructure managers’ in the Directive’s terms, and will be required to
obtain a safety authorisation from HSE in respect of platforms and passenger
access ways. Although other parts of stations are outside the Directive’s
scope, the new Regulations could be applied to stations in entirety, in the
same way as the Safety Case Regulations. The rationale for doing so would
be that controlling access to and from platforms depends on the layout and
arrangements of the station as a whole, and that concourses and other station
areas can in themselves present significant congestion and evacuation
hazards. HSE believes we can go beyond the directive’s requirements in this
respect because such a national requirement would not interfere with the
operation of the single European rail system or single market in rail products
and services.

Question 6: Do you agree that new Regulations should apply to the
whole of stations, as in the present Safety Case Regulations?

Health

102 The Directive refers only to safety, not health. It may, therefore, not be
possible to refer explicitly to health in the text of the new Regulations.
However, occupational health, medical fithess and fatigue have the potential
to affect railway safety; and will therefore need to be considered within a
safety management system. Duty holders will still be bound by the general
duties in the Health and Safety at Work Act and the Management of Health
and Safety at Work Regulations to assess health risks and provide adequate
controls. Itis and will continue to be HSC’s policy to promote greater attention
to, and the improvement of, occupational health across all sectors, including
transport.

Audit

103 One of the basic elements of the safety management system in Annex
[l of the Directive is ‘provisions for recurrent internal auditing of the safety
management system’. This is very similar to a requirement of Schedule 1,
paragraph 5(d) of the present Safety Case Regulations. The Directive also
requires railway operators to include the results of internal auditing in their
annual report to the safety authority (see paragraph 71). This provision will
replace current requirements to send audit reports to other affected railway
operators and to HSE. It will enable HSE to review audit findings, request to
see the full audit report if necessary, check that any necessary remedial
action is being taken, and consider whether there are issues that should be
drawn to the attention of other operators. HMRI inspectors may of course
also ask to see audit reports in the course of inspections.

104 As the Safety Directive refers to internal audit only, HSE considers that
it will not be possible to retain the existing additional requirement for annual
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external audit in regulation 9 of the current Regulations. However, the
objectivity and integrity of audits is important, and HSC proposes to retain in
some form the existing requirement that audits should be conducted by
persons are sufficiently independent of the safety management system to
ensure that the audit is objective, even though they may work in the same
company. Operators would be free, and encouraged, to introduce an external
perspective in their audit arrangements. To promote accountability HSC
considers that there may be merit in requiring operators to make summaries
of audit reports (or perhaps the full reports) available for public inspection.
Such a requirement would operate in a similar way to the existing duty under
the Safety Case Regulations for operators to make available for public
inspection their accepted safety case.

Question 7: Do you see any particular difficulties, or advantages, arising
from the Directive’s approach to audit? Do you consider that operators
should be required to make summaries of their safety audit reports, or
the full reports, available for public inspection?

Revocation

105 The Directive requires the safety authority to revoke part A or B of a
safety certificate if it ‘finds that the holder no longer satisfies the conditions for
a certification which it has issued’ (Article 10(5)). Similarly, an authorisation
must be revoked ‘if an authorised infrastructure manager no longer satisfies
the conditions for a safety authorisation’ (Article 11(2)).

106 Revocation on safety grounds means that the operator will no longer be
able to conduct its business, and is therefore a major step. HSE believes the
intention of the Directive is that revocation should follow where the safety
authority is satisfied that the operator no longer has the capability to meet the
minimum standards in the Directive. HSE will develop and publish procedures
and criteria for revocation, and is discussing with the Rail Regulator and the
Strategic Rail Authority how best to put this part of the Directive into effect.
HMRI inspectors will continue to be able to use their existing powers to serve
improvement or prohibition notices or to initiate legal proceedings.

Question 8: Do you have any views on the criteria for revocation, or on
the process that should be followed?

Exemptions

107 As noted in paragraph 48 above, HMRI issues a significant number of
exemptions from the Safety Case Regulations. Broadly these fall into two
groups. The first is exemption for many small heritage railways, and other
minor railways such as cliff railways and railways in working museums, where
the requirement to have a safety case and the other provisions of the
regulations can be out of proportion to the hazards and risks. About 100 such
exemptions have been granted. Exemption is given subject to conditions
such as operation at a line speed below 25 mph, and is subject to the
provision of acceptable safety documentation to HSE. The second group is
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exemptions for individual passenger charter journeys to areas which are
normally excluded from scope, but where the carriage of fare paying
passengers triggers the Regulations. About 70 such exemptions are issued
annually. Before granting an exemption, HMRI considers the safety
arrangements proposed for the journey and imposes conditions as
appropriate. In terms of impact on risk, the current arrangements are not a
particularly good use of HMRI’s resources.

108 As indicated in Chapter 2, HSC would like to reduce the need for
frequent exemptions from the future Regulations. If a ‘risk threshold’ can be
established, as proposed in Chapter 2, below which the new Regulations
would not apply, it would eliminate the need for many of the existing
exemptions for self-contained heritage and minor railways. In relation to
individual charter journey exemptions, one option would be to cease issuing
such exemptions with the result that the infrastructure managers and charter
operators concerned would have to apply for a safety authorisation or
certificate to allow passenger journeys of this kind. The flexibility in Article 9
to adapt the safety management system to ‘the character, extent and
conditions of the activity pursued’ will help to maintain proportionality to risk.
Once a new or amended certificate or authorisation is issued, individual
applications for exemptions would no longer be necessary.

Question 9: Do you agree with the suggested approach to exemptions
in paragraphs 108 to 109? If not, what do you consider would be an
appropriate way forward that is consistent with European requirements?

Current provisions to be retained in new Regulations

109 HSC suggests that the new Regulations should include a number of
additional provisions which are not explicit in the Safety Directive. They are
similar to existing provisions in the Safety Case Regulations, and should be
reflected in the new regulations:

a) A requirement to consult employee representatives on the preparation
of applications (including the supporting evidence) for a safety
certificate or authorisation (existing regulation 14(8)-(9)).

b) A requirement to make applications open for public inspection (existing
regulation 14(1)(c)).

c) Requirements to keep documentation, including audit reports, for set
periods (existing regulation 14(5)).

d) A right of appeal from a decision to refuse, or to revoke, a safety
certificate or authorisation (existing regulation 15).

e) A power for HSE to grant exemptions with or without limit of time and
conditions, provided it is satisfied that an exemption would not
prejudice safety (existing regulation 17). Exemptions should be few in
number if a ‘risk threshold’ can be established and if individual charter
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journey exemptions can be eliminated. Any decision to grant an
exemption would be based on HSE’s assessment of risk. It would not
be possible to grant exemptions in respect of the European rail system
covered by the Directive.

Question 10: Do you agree that provisions on the above lines should be
included in the new Regulations? Are there any other current
provisions which you would like to see included? Please feel free to
make more detailed suggestions on their content.

HOW THE NEW PERMISSIONING REGIME MIGHT OPERATE
Application

110 Under new Regulations, railway operators would apply to HMRI for a
safety certificate or (i.e. infrastructure managers and railway undertakings) a
safety authorisation, submitting the required evidence. HMRI will, as required
by Article 12 of the Directive, publish an application guidance document
explaining the requirements and the documentation that should be submitted.
In due course common assessment criteria will be developed by the European
Railway Agency for use by safety authorities throughout the EU (Article 6.3(b)
of the Directive). HSE will seek to ensure that HMRI’s experience in operating
the current scheme in Great Britain will contribute to the development of the
future EU common assessment criteria. In the meantime HMRI will review its
current criteria (paragraph 46) in the light of the Directive and publish suitable
criteria and guidance to accompany the new Regulations.

111 Safety certificates and authorisations will be valid for a maximum of five
years, after which the operator must reapply.

Assessment

112  As now, assessment of documentary evidence will remain a key part of
the process which, for successful applicants, will result in the issue of a
certificate or authorisation. However, there are several requirements in the
Directive that will necessitate changes to the process of assessment which
HMRI operates at present. For example the Directive requires HSE to reach a
decision within four months of receiving all of the information required,
including any supplementary information it may request (Article 12). This
contrasts with the present position in which it can take many months for a
safety case, or even a substantial revision, to be accepted. Other indicators
of change from the present process include the Directive’s approach to risk
assessment which is different from that currently taken (paragraph 95); the
priority that the Directive gives to the prevention of serious accidents
(paragraph 58); and the fact that the Part A certificate is valid throughout the
EU (suggesting that it should cover higher level safety management
arrangements rather than detailed precautions).
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113 The Directive therefore signals a shift away from detailed safety cases
and favours instead higher level documents that demonstrate capability to
operate safely based on the establishment of a safety management system
that includes the necessary procedures, methods and arrangements. This
approach is consistent with Lord Cullen’s observation that safety cases have
tended to become bureaucratic (recommendation 19 reproduced in Annex 4).
Lord Cullen also noted that the process of safety case acceptance should
include a check that a system as described in the safety case is actually in
place, and that the audit system should check that it is working in practice to
ensure and improve safety (recommendation 22). It is also consistent with the
view that a more optimal balance of HMRI resource allocation may involve a
modest shift away from office-based assessment and acceptance of safety
cases towards inspection ‘on the ground’, including activities such as pre- and
post-acceptance inspection and audit (recommendation 22).

114  Although infrastructure managers retain a key role (Article 9.3 of the
Directive), there are no explicit provisions in the Directive that they should
scrutinise the safety documentation that train operators submit in support of
an application for a safety certificate (in contrast with the present duties in
paragraph 44). This is consistent with Lord Cullen’s recommendation that
HSE should no longer be dependent on the infrastructure controller for a
recommendation on whether the safety case of a train operator should be
accepted (recommendation 28 in Annex 4). However, HSC recognises that
infrastructure managers have a proper interest in seeing the evidence
submitted by railway undertakings in support of applications for a certificate.

115 HSC proposes that Lord Cullen’s recommendation that infrastructure
controllers should have the opportunity to make representations to HSE on
train and station operators safety cases (recommendation 28) should be met
by introducing administrative arrangements whereby, in future, HSE would
forward the documentation received from a railway undertaking in support of
their application for a safety certificate to the infrastructure manager with a
request to send any observations to HSE in a timescale that is consistent with
the 4 month period in which HSE has to come to a decision.

116  Similarly, in line with Lord Cullen’s recommendations 28 and 30 (Annex
4), HSC also proposes that railway undertakings should have the opportunity
to comment on the safety management system of the infrastructure manager
and of other railway undertakings that could affect their operation. HSC
welcomes your views on appropriate, workable arrangements — for example,
on whether the infrastructure manager’s application for a new or updated
safety authorisation (and supporting evidence) should be sent to all train
operators operating on its infrastructure or to a smaller group of railway
undertakings selected by, for example, the Association of Train Operating
Companies (ATOC).

117 The process of assessment is considered above, but a separate
question is who should make the assessment. Although a safety certificate or
authorisation can only be issued by the safety authority (Article 16(2)(e)) it is
HSE'’s view that the process of assessment of the submitted safety
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documentation on the operator’s safety management system could be
undertaken by other appropriate bodies, particularly where there are
standards against which the material submitted could be judged — the
certification however would still be issued by HSE. An international standard
for occupational health and safety systems in all work activities already exists
(OHSAS 18001: 1999), and there are plans to prepare at European level
criteria for safety management systems for the European rail industry. In the
future this could be adopted as a European standard. This opens up the
possibility of adopting for the ‘software’ of safety management systems the
same approach as has already started to operate for ‘hardware’, whereby
notified bodies assess railway sub-systems and components against
recognised standards. HSE authorisation would then follow if it received a
report of compliance with and was satisfied that the proper procedures had
been followed. Such an approach could release some HMRI resource which
could be applied to inspection and monitoring. It may however result in some
additional cost to industry.

Operation
118 As noted earlier, railway operators would have to:

e undertake risk assessments and document and maintain those
assessments ;

e maintain safety and, where reasonably practicable, continuously
improve it;

¢ maintain and improve their safety management systems;

e implement risk control measures, in cooperation with other
operators as appropriate;

e apply national safety rules and European and national standards;
e meet the Common Safety Targets;

¢ notify major changes to HSE without delay; and

e report annually to HSE on their safety performance.

119  After issuing a certificate or authorisation HSE would, as under the
existing safety case regime, be responsible for checking that the conditions
and requirements are met and that railway operators comply with their legal
requirements. On being notified of changes to an operator’'s safety
arrangements, HSE would take note of the changes, or make inquiries and
advise the operator, or take other action as it considers appropriate. HMRI
would continue to inspect and audit railway operators’ activities, and may use
its general powers to enforce compliance with the law.
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Question 11: Have you any comments on any of the issues raised under
application, assessment and operation in paragraphs 111 to 120 above?
In particular, do you agree that:

a) Safety certification/authorisation should be based on an
assessment of relatively high-level documentation? (paragraphs
113 and 114)

b) Arrangements should be introduced to allow infrastructure
managers and railway undertakings to make representations on
each others safety management systems, and if so do you have
any views on how such processes should operate? (paragraphs
115 to 117)

c) The role of assessor of safety management systems should be
undertaken by suitable notified bodies and that HSE’s role should
be to issue a final ‘authorisation’ (paragraph 118)? If yes, when
should such a change be introduced, e.g. when specific standards
for railway safety management systems have been adopted at
European level, or more quickly?

Question 12: Do you wish to make any other points on how the new
permissioning regime may operate?

Transitional arrangements

120 For railway operators with an existing accepted safety case, HSE will
consider suitable arrangements to secure an orderly transition to the new
regime. The new Regulations could require existing operators to obtain a
safety certificate or authorisation by a certain date but, to avoid HMRI having
to deal with a large number of applications at the same time, that date could
be staggered for different operators. Such an approach was adopted in the
transitional provisions of the existing Safety Case Regulations (regulation 16),
where the deadline was linked to the date of each operator’s three-yearly
safety case review, but subject to an upper limit of time. For operators within
scope of the directive the deadline would have to take account of the
directive’s provisions, which currently envisage full implementation within two
years of adoption (expected in early 2004). The existing safety case could
form a basis from which applicants would prepare the evidence supporting
their application, but some changes would be needed to reflect the Directive’s
requirements and the need to obtain separate Parts A and B certificates. This
may involve some reconfiguring of existing material and perhaps the
preparation of some new material. As noted above, in certain areas it may
well be possible to submit rather less detailed information than in the existing
safety case regime.

Question 13: At this stage do you have any particular views on
transitional arrangements?
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OTHER ISSUES

Question 14: Are there any other concerns which you would like to raise
about the approach to implementing the Railway Safety Directive?

REGULATORY IMPACT ASSESSMENT

Question 15: An initial regulatory impact assessment is at Annex 5. Are
there any comments you wish to make on it?
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CHAPTER 4

REVIEW OF THE RAILWAYS AND OTHER TRANSPORT
SYSTEMS (APPROVAL OF WORKS, PLANT AND EQUIPMENT)
REGULATIONS 1994

OBJECTIVE

121 A regime that will ensure that risks arising from the introduction of
new/altered works, plant and equipment on ‘relevant transport systems’
continue to be properly controlled.

HISTORY AND BACKGROUND

122 There has been an approval regime for bringing new works into use on
the railways since 1840. The Road and Rail Traffic Act 1933 extended
approval to altered works in order to bring re-signalling and electrification
works in scope and in 1994, following the Hidden Report into the Clapham
incident, the approval regime was further extended to cover new rolling stock.
The current Railways and Other Transport Systems (Approval of Works, Plant
and Equipment) Regulations 1994 (ROTS) were made under the Transport
and Works Act 1992. Originally, the authority to approve was vested in the
Secretary of State for Transport and delegated to the Chief Inspector of
Railways, but the Railways (Miscellaneous Provisions) Regulations 1997
transferred the power of approval to HSE.

Current requirements

123 The ROTS Regulations require operators of railways and other
‘relevant transport systems’ to obtain approval from HSE before bringing into
use any new or altered works, plant and equipment that are capable of
‘materially affecting’ the safe operation of the system (reg. 4(1)). The term
‘relevant transport systems’, as defined under the Transport and Works Act,
comprises:

railways (including heritage and metro systems);

tramways;

trolley vehicle systems;

prescribed modes of guided transport (defined in Schedule 1 of ROTS).

Definitions of these transport systems are provided at Annex 6.

124  The requirements in the Regulations do not depend on degree of risk.
However, HSE may grant dispensation from the requirements of the
Regulations for lower risk works, etc. by means of a General Notice, and also
operates simplified, self-certification procedures (referred to in paragraph 29
of HSE’s published guide to the Regulations) for an agreed list of minor works.
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HSE is in the process of preparing a new General Notice that will extend the
original list of dispensations in Appendix 1 of the HSE guidance to include
other works such as Train Protection and Warning System installations,
footbridges and minor alterations to platforms, where the risks are low and
where formal approval adds little value to other existing requirements and
standards. The Regulations also permit ‘type’ approval for some equipment
such as rolling stock, signalling and other plant and equipment that will be
manufactured in quantity.

125 The Regulations do not prescribe the process to be followed between
initial submission of a proposal and the final approval, apart from the
documentation to accompany a submission which is prescribed in Schedule 2
of the Regulations. However, procedures are set out in the guidance to the
Regulations.

126 The scheme operator usually submits an outline design early in the
planning stage. Depending on the scale of the scheme, meetings may begin
several years before work actually commences and continue on a regular
basis. This may include site visits and inspections until the works are
completed to a satisfactory standard and formal approval is given. Her
Majesty’s Railway Inspectorate (HMRI) issues a ‘letter of no objection’ at key
stages of the project to indicate that the works, if completed satisfactorily, are
likely to be approved, although this does not guarantee approval. Normally
approval can only be given for completed works but, exceptionally, duty
holders may invoke Regulation 4(4)(a) to bring new works into use prior to
approval where this is necessary to avoid interruption to existing services.

127 HMRI assesses proposals against the ‘Railway Safety Principles and
Guidance’ (HS(G)153) suite of documents which incorporates high level
principles (and some detailed guidance) dealing with railways and tramways,
as well as against other health and safety legislation and British, European
and industry standards.

128 New schemes submitted for approval may range in size from a
proposal for a food kiosk on a station to a major new scheme such as the
West Coast Route modernisation. In 2001/2 HMRI granted 406 approvals in
total, the vast majority relating to stations, bridges, rolling stock, signalling and
level crossings (ROTS applies to a small number of private level crossings
which are not covered by an individual statutory order under the Level
Crossings Act 1983 and to modifications to those level crossings).

DRIVERS FOR CHANGE

129 A number of factors have contributed towards the HSC’s decision to
review the approvals regime.

43



Interoperability

130 New requirements for an ‘interoperable’, trans-European railway
system are gradually overtaking the national scheme in ROTS which HSE
considers is incompatible with the establishment of a single European rail
system and a single market in rail sub-systems and components. The
Railways (Interoperability) (High Speed) Regulations 2002 ° disapplied ROTS
from all high speed lines and regulations expected to come into force in late
2004 or early 2005 "' are expected to disapply ROTS from most of the
conventional railway network, apart from some local lines. A proposed
Directive in the Second Railways Package is expected to amend the
Interoperability Directives to progressively extend requirements to all of the
conventional railway system. These developments should mean that, by 2006,
ROTS will have effectively ceased to apply to the mainline railway in Great
Britain. The management and supervision of the interfaces between sub-
systems on the mainline railway will be dealt with in the revised safety
management regulations (see chapter 3).

131 However, ROTS will continue to apply to the other relevant transport
systems. The ‘remainder’ of ROTS comprises:

metros;

heritage railways;

tramways;

trolleybuses;

prescribed modes of guided transport systems (grouped for the
purpose of this paper into the following categories: Maglevs, monorails,
guided buses, people-movers, novel systems).

132 The proposals in this chapter are concerned solely with these transport
systems (the ‘remainder’ of ROTS). This is a significant and expanding group
of transport systems and includes London Underground (LUL) (which carries
more passengers than the entire national railway), other large, metropolitan
metro systems such as the Tyne and Wear Metro and an increasing number
of trams and guided buses.

HSC Statement on Approvals

133 The Health and Safety Commission (HSC) has stated
(http://www.hse.gov.uk/spd/spdca.htm) that it will only consider requiring
direct approval of goods and services if it is not possible to introduce
conformity (or third party) assessment schemes. ROTS is one of the few
direct approvals schemes still operated by HSE and must therefore be
reviewed in the light of the HSC'’s stated policy and the move away from
approval initiated by the interoperability requirements.

“Implementing Directive 96/48/EC
"Implementing Directive 2001/16/EC
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Experience of operating the current Regulations

134 Experience of operating the regulations in practice has identified some
problems with the current regime. At a fundamental level, there is an issue
about the meaning of ‘approval’. The guidance to the Regulations makes it
clear that the responsibility for the safety of new/altered works rests with the
operator. However, HSE's role in approving new works may lead to
differences in interpretation, particularly when new/altered works that have
been approved by HSE are implicated in a transport accident.

135 There are also difficulties with the use of regulation 4(4)(a) which was
intended to be invoked in exceptional circumstances, but in practice is being
used more frequently, to bring new works into use prior to approval. This may
undermine the principle of ‘approval’ and suggests that the current approvals
regime sometimes lacks the flexibility to meet the operational needs of
modern transport systems.

136 Experience of the regulations in practice has also highlighted the need
for closer integration of the approval and railway safety case regimes. The
demarcation between bringing new works into use and operational safety is
not clear-cut and the ‘grey’ area at the interface between the two regimes can
be confusing for duty holders.

Stakeholder Views

137  During March/April 2003 HSE conducted an informal consultation,
seeking the views of key stakeholders, including representatives from the
mainline railway, heritage railways, operators of trams and guided buses,
trades unions and passenger groups. This was followed by a stakeholder
workshop that provided a forum for stakeholders to discuss the future shape
of the approvals regime.

138 In general, the views expressed reflected the issues outlined in
paragraphs 135-137 as well as the following points:

e the approvals process and HMRI's input to new schemes is generally
seen as adding value, particularly by smaller duty holders. Added
value is greatest for higher risk and novel schemes.

e there is more ambivalence about the value of the approval itself. It is
useful commercially in that it provides assurance to financial backers
and gives added leverage over contractors, but has little intrinsic value.

e ‘Letters of no objection’ provide the green light to proceed to the next
stage of the project and are commercially useful, but do not provide a
positive endorsement of key stages of a project or guarantee approval.
In some cases they have remained in place for several years with no
approval being given. Most stakeholders would prefer staged approval
of new works.
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o stakeholders would like to see closer integration between the approvals
and the safety case regimes.

e the approvals process can be lengthy and time-consuming. Duty
holders are charged for approval, but may also incur financial penalties
from financial backers for delays in delivering a new scheme.

SOME ISSUES FOR CONSIDERATION
Works, plant and equipment

139 Itis important that any future permissioning regime for the ‘remainder
of ROTS’ focuses on areas of highest risk. The list of works excluded from the
approvals requirements has recently been extended to cover other low risk
schemes such as footbridges. However, it could be argued that there is little
added value in approving other small schemes such as small, commercial
developments on stations. There is also a provision for certain minor works to
be approved through a simplified, self-certification procedure, but again it is
debatable whether these should be in scope at all. The consensus emerging
from HSE’s consultation so far is that the approvals process adds most value
to large, complex schemes such as the Jubilee Line Extension and should not
apply to minor works.

Question 16: HSC would welcome your views on the type of scheme
that should fall within scope of any future permissioning regime for the
introduction of new/altered works.

The railways safety management regime

140 Some of the transport systems which will remain in scope of ROTS
post interoperability are also subject to the railways safety case permissioning
regime. The Railways (Safety Case) Regulations cover all aspects of a railway
operator’s health and safety management system including arrangements to
meet technical specifications for plant and equipment and for the design and
procurement of new premises and plant 2. The regulations are currently
being reviewed in the light of the European Railway Safety Directive and Lord
Cullen’s specific recommendations on the safety case regime, although the
continuance of a safety management regime for the railways is assured (see
Chapter 3).

141 Feedback from our initial dialogue with industry stakeholders and
experience of operating the two regimes in practice suggests that there is a
need for greater integration between the ROTS approvals process and the
assessment and acceptance of railway safety cases. Certainly there are
areas of overlap. For example, Schedule 1 of the Railways (Safety Case)
Regulations deals with some initial integrity issues such as technical
specifications and the procurement and design of new premises and plant.

"RSCR Schedule 1 (6) and (7)
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Similarly the approvals process includes consideration of some installation
and operational issues in relation to bringing new works, plant and equipment
into use. The review of ROTS and other railway legislation is an opportunity
to inject greater clarity and coherence in order to achieve a better fit' between
the two processes.

142 However, it could be argued that the safety case regime alone is
sufficient to address societal concern about the safe operation of the railway,
including risks arising from the introduction of new/altered works, plant and
equipment. The majority of transport systems within the ‘remainder of ROTS’
are currently outside the scope of the safety case regulations and in fact only
metro systems and heritage railways are in scope (and the maijority of
heritage railways hold exemptions). However, as discussed in Chapter 3, the
new safety management regime could be extended to some of the other
modes of transport within the 'remainder of ROTS'.

Safety critical goods and services

143 Chapter 5 discusses proposals for the development of an industry wide
scheme for the accreditation of suppliers of safety critical goods and services.
This would help to control risks at the point of supply thereby allowing for less
stringent controls at the end of the supply chain, but it will only apply to goods
defined as ‘safety critical’, the precise scope of which has yet to be agreed.

‘Approvals’ processes in Europe

144 A UK survey of members of the International Liaison Group of
Government Railway Inspectors13 found that there are procedures for
Government approval of rolling stock and infrastructure in all member
countries, except Belgium where this responsibility currently lies with the
Infrastructure Manager. The scope of approval regimes varies widely, both in
terms of transport systems and types of works, plant and equipment captured.
Some countries extend their approvals regime beyond the mainline railway to
include trams, guided transport, etc. whereas others specifically exclude trams
and other local transport.

145 There is also a wide disparity in the extent of the regulator’s
involvement in assessing new schemes. France, for instance, employs only
two inspectors, whereas Germany employs six hundred staff. In general,
countries that require or allow independent third party assessment are likely to
devote less resource to approvals work, although there are some exceptions.

Value for money
146 We also need to consider whether a permissioning regime delivers

value for money by considering costs (to industry and HSE) and comparing
them with the benefits, both in terms of risk reduction and, more widely, in

“Members include Finland, Netherlands, Germany, Denmark, Portugal, Italy, Austria, Ireland,
Switzerland, Belgium, France, Norway.
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providing reassurance to passengers and society as a whole. The initial
Regulatory Impact Assessment at Annex 7 sets out estimated costs and
benefits of each option described.

IS A PERMISSIONING REGIME NECESSARY FOR THE INTRODUCTION
OF NEW/ALTERED WORKS, PLANT AND EQUIPMENT?

147  The general risks arising from the introduction of new works, etc. in
other industries such as construction and manufacturing are considered to be
adequately controlled by provisions in the Health and Safety at Work Act 1974
(particularly section 6 which deals with the design, manufacture, import and
supply of articles for use at work) and secondary legislation made under the
Act such as the Provision and Use of Work Equipment Regulations 1998
(equipment to be safe and suitable) and the Construction (Design and
Management) Regulations 1994. However, these regulations are intended to
address generic, rather than specific transport-related, risks and concentrate
to a greater extent on risks to employees rather than the public. For instance,
the Construction (Design and Management) Regulations 1994 focus on risks
arising during construction and on ensuring that new structures can be safely
cleaned and maintained, rather than designing out risks to the public. In
contrast, the approvals regime addresses specific risks to passengers arising
from the design of a structure, e.g. in relation to overcrowding or emergency
evacuations at stations.

148 Transport systems in the remainder of ROTS are also subject to the
Transport and Works Act 1992 (except in certain circumstances) which
requires developers to apply to the Secretary of State for Transport for an
Order to commence operations. Applications under the Act must address a
wide range of issues including impacts and benefits in relation to safety.
However, the main purpose of the Act is to address environmental concerns
and to provide successful applicants with certain powers, e.g. to purchase
land or close roads. Safety is a relatively minor element and in practice,
applicants tend to focus on the safety benefits of a modal shift from private to
public transport, rather than the integral safety of the proposed transport
system.

149 The approvals regulations provide an additional layer of regulatory
control for relevant transport systems which sits above these general
requirements. Therefore one purpose of this review is to establish whether
the continuation of a ‘permissioning’ type of regime for new work, etc. is
necessary at all to ensure that current standards of safety are maintained.
And, if such a regime is considered necessary, what form it should take?

Criteria for permissioning regimes
150 The HSC’s recent policy statement on permissioning regimes

(http://www.hse.gov.uk/enforce/permissioning.pdf) states that permissioning
regimes will be introduced for industries or activities where:
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e there is a high level of societal concern/aversion; and/or

e there is significant risk of multiple fatalities from a single/linked series of
events; and

e the proposed regime adds proportionate value in terms of risk control
and/or allows specific activities (with clear benefits to society) to
proceed.

151 There is also an underlying presumption that a permissioning regime
will be introduced for novel technologies in order to reassure the public that
risks have been thoroughly identified and appropriate measures taken before
the technology is brought into use.

152  The mainline railway industry satisfies all the criteria for a
permissioning regime. However, the position in relation to the transport
systems within the remainder of ROTS is more complex because they are so
diverse. It is not possible therefore to apply a ‘one size fits all’ solution.
Instead we need to consider the different transport systems against the
criteria above and decide, in each case, whether the continuation of some
form of permissioning regime is justified.

Metro systems

153 Metro systems are ‘railways’ as defined in the Transport and Works Act
1992. There are currently four metro railways - Glasgow Underground, Tyne
and Wear Metro, the Docklands Light Railway and LUL and further extensions
to these systems are planned. All other urban transit systems, e.g.
Manchester Metrolink, are classed as tramways because they operate wholly
or mainly on the road (see paragraph 160).

154 Metro systems share the same risks as the mainline railway, e.g.
collision, derailment, etc and give rise to similar levels of societal concerns
particularly where they operate underground. This may be due in part to the
high profile Kings Cross disaster in 1987, when an escalator fire resulted in 30
fatalities. There have been no multiple fatality incidents on metro systems
since Kings Cross. However, a combination of incidents such as the Central
Line derailment in January this year which led to 35 people being injured, and
more recent derailments on the Piccadilly and Northern lines on 17 and 19
October, together with public disquiet about changes in organisation and
ownership, is likely to have contributed to societal concerns.

155 Major operators such as LUL have well-developed internal standards
for the introduction of new works and, as safety case holders, they are
required to describe in the safety case their arrangements for ensuring safety
in relation to the design and procurement of premises and plant.

In these circumstances, an additional permissioning regime to the safety
management one may not add greatly to risk control, but is likely to be
justified in terms of assuaging societal concerns.
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Question 17: HSC would welcome your views on whether a
permissioning regime is necessary for the introduction of new/altered
works, etc on metro systems.

Heritage railways

156 There are approximately 100 heritage railways operating in the UK with
numerous schemes for extension and development. The total route length for
all heritage systems is 687 km, greater than the London Underground
(http://ukhrail.uel.ac.uk/)

157 Heritage railways are also ‘railways’ as defined in the Transport and
Works Act, but the majority are entirely self-contained systems and only a few
have track linked to the mainline railway. Heritage railways are often
described as low risk because the majority operate at low speeds (i.e. less
than 40kmph). However, some larger companies such as the North Yorkshire
Moors Railway, carry significant numbers of people, including a high
proportion of children, particularly in holiday periods, and operate over
significant lengths of track. All railways have the potential for a major incident
from, for example, derailment, collision with motor vehicles at level crossings
and, in the case of steam trains, boiler explosions. Chapter 18 of HMRI’s
Annual Report for 2001/02 describes four minor derailments, a buffer collision
and a ‘near miss’ on a level crossing involving heritage railways.

158 Heritage railways are often small operations staffed largely by
volunteers. They do not have the resources available to larger railway
companies and therefore rely to a greater extent on the current approvals
process to provide assurance and specialist advice. The only relevant,
modern standards for heritage railways are in a section H of the Railway
Safety Principles and Guidance. Heritage railways are within scope of the
Safety Case Regulations, but the majority hold exemptions. A permissioning
regime for ‘hardware’ may add proportionate value in terms of risk control,
particularly for larger, higher risk heritage railways.

(Note: Also included in this category are heritage tramways. These are
generally tramways that operate heritage vehicles or replicas of them. Most
operate in museums and as such do not entirely share the risks of modern
street running light rail systems, though some share interfaces).

Question 18: HSC would welcome your views on whether a
permissioning regime is necessary for the introduction of new/altered
works, etc on some or all heritage railways.

Tramways

159 A ‘tramway’ is defined in the Transport and Works Act 1992 as a
system of transport used wholly or mainly for the carriage of passengers and
employing parallel rails which:

a) provide support and guidance for vehicles carried on flanged wheels and
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b) are laid wholly or mainly along a street or in any other place to which the
public has access (including a place to which the public has access only on
making a payment).

160 Apart from a number of small heritage tramways operating as a visitor
attraction, often within a museum, there are currently five tramways in
operation (the Blackpool Tramway, Manchester Metrolink, Sheffield
Supertram, Midland Metro, and Croydon Tramlink). There are also at least
eight others either in construction or at some stage of planning, including
extensions to existing systems. Tramways operate differently to railways
because they are driven by ‘line of sight’ rather than signalling. This relies on
the tram driver controlling the speed of the tram so that it can stop in the
distance that can be seen ahead (line of sight). This mode of operation is
common to both the street running and the segregated sections of tramway
(except sections of the Manchester Metrolink which uses railway signalling).
Operating speeds are usually about 50km/hour on the street and about 80km
per hour on the segregated sections.

161 Evidence from public consultations on new systems, such as the
proposed West London Tram
(http://www.tfl.gov.uk/trams/initiatives/westlondon/wl-information.shtml)
suggests that public disquiet focuses on the potential for accidents to
individuals — drivers, pedestrians, cyclists, etc. - rather than the possibility of a
multiple fatality incident. This view is supported by the accident statistics. For
instance, although there are an average of 170 tramway incidents per year,
the majority involve road vehicles colliding with trams, or pedestrians crossing
the tramway and none have resulted in multiple fatalities (Ref: Railway Safety
HSE’s Annual Report on the safety record of the railways in Great Britain
during 2001/2002: Chapter 18 Light Rapid Transit and Minor Railways)

162 However, trams share the usual railway risks such as collision
(although this may be with other vehicles on the street running sections) and
derailment and so there is the potential for a serious accident, particularly as
the number of tramways increases. Certainly there have been a small
number of multiple fatality incidents involving tramways in other countries™
and, if such an accident was to occur in Great Britain, public disquiet might
increase considerably and change its focus to major accidents.

163 The construction of new tramways on the public highway is subject to
appropriate elements of road traffic legislation, but trams are exempt from the
requirements in the Road Vehicle (Construction and Use) Regulations 1986.
In the absence of any common national or international standards, the
guidance set out in section G of HMRI’s Railway Safety Principles and
Guidance is considered by the tram industry to be the benchmark of safety.

164 The distinction between a ‘railway’ and a ‘tramway’ is becoming less
relevant as local authorities develop integrated, urban transport systems

“Gothenburg, March 12 1992: 42 injured, 13 fatalities. Cologne, August 1999: 7 major
injuries, 60 minor injuries.
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incorporating elements of both modes of transport (see chapter 3, paragraph
89). Given that tramways share the usual railway risks and have the potential
for a multiple fatality accident, HSC considers that there is a case for a
permissioning regime for the introduction of new/altered works on tramways to
help control risk and provide reassurance to the public.

Question 19: HSC would welcome your views on whether there should
be a permissioning regime for the introduction of new/altered works on
tramway systems.

Trolleybuses

165 A ‘trolleybus’ is a normal highway bus that is powered by an electric
motor instead of diesel or petrol. The electrical energy is transmitted to the
vehicles through overhead wiring similar to that for tramways, though of a
more complex nature. Although trolley buses run along a fixed route, the
overhead connections allow for limited steering.

166 At present there are no public service trolleybus systems in Britain,
though there are a small number of museum-based systems. Trolleybus
systems are largely in competition with tramways in the public transport
market so there is a possibility that public systems could be constructed in the
future as the economics of the market change. Although they are ‘unguided’,
trolleybuses have required approval in the past because of the particular
hazard presented by the overhead electrification in public areas. However, it
could be argued that these hazards are now adequately controlled by
provisions in the Electricity at Work Regulations 1989 and the Electricity,
Safety, Quality and Continuity Regulations 2002. HSC therefore considers
that a case for a permissioning regime is not justified for any future trolley
vehicle systems.

Question 20: HSC would welcome your views on whether there should
be a permissioning regime for the introduction of new/altered works on
any future trolley vehicle systems.

Magnetic Levitation systems (Maglev)

167 A ‘MagleV’ is a transport system, which runs using high powered
magnets to raise vehicles above the track and also to propel and brake them.
With friction almost eliminated, Maglevs can be propelled forwards at speeds
of up to 400 km/hour for very high speed train services.

168 There are no ‘MagleVv’ systems currently operating in Great Britain,
although there used to be a small system linking Birmingham airport and the
adjacent railway station which has now been closed. HSE is not aware of
plans for any further Maglevs but this may change as the technology improves
and certainly, prototype systems have been developed in China, Germany
and Japan. As Maglev systems have the potential to operate at high speed,
the risks and consequences of collision are comparable with other railways. In
addition, as this is an emerging and novel form of technology, some form of
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permissioning regime may be necessary to reassure the public that risks have
been thoroughly identified and appropriate measures taken before they are
brought into use. Therefore HSC considers that a permissioning system is
likely to be needed.

Question 21: HSC would welcome your views on whether there should
be a permissioning regime for the introduction of new/altered works on
Maglevs.

Monorails

169 A monorail is a single rail serving as a track for passenger or freight
vehicles. In most cases the rail is elevated, but monorails can run at ground
level or below ground. Vehicles are either suspended from, or straddle, a
narrow guideway.

170 The five monorail systems operating currently in Great Britain are
located in amusement parks and zoos (e.g. Chester Zoo). These systems
can carry large numbers of people. There was a collision in 1996 on a (how
defunct) system at Butlins in Minehead resulting in 7 minor injuries. However,
there are proposals for three new monorails that would operate as urban
transport systems in Portsmouth, Hull and London. The Portsmouth proposal
for a large-scale public transport monorail is fairly well advanced and the Hull
scheme has been under discussion for a number of years.

171  There are specific risks associated with monorails, particularly elevated
systems where there are obvious hazards in relation to derailment, evacuation
in an emergency and road vehicles colliding with the support structure. All
types of monorail also share the usual railway risks such as collision. There
have not been any multiple fatality incidents in this country, but there have
been serious incidents on monorail systems in other countries. For example,
there was a serious incident in Germany in 1999 when a derailment on the
Schwebebahn suspended monorail caused one of the vehicles to fall into the
river Wupper resulting in four fatalities.

172  Urban monorails are very new to GB and, as each system is built to an
individual prototype there are currently no common standards across the
monorail industry. HSC considers that this increases the need for some form
of permissioning regime to reassure the public that appropriate expertise and
sound professional judgement have been applied in the assessment and
management of risk.

Question 22: HSC would welcome your views on whether there should
be a permissioning regime for the introduction of new/altered works on
monorails.

Guided buses

173  Guided buses are normal buses that are capable of operating on a
road, but are guided for all, or part of their route along concrete bus ‘corridors’.
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So far those constructed in Britain have been of a type which uses two parallel
raised kerbs, where the buses are equipped with a set of guide wheels,
located at the front wheels, that extend outwards against the raised kerbs to
guide the bus along the corridor. Other types of systems where the buses are
guided by buried cables or by a central rail or slot exist, but have not so far
been built in Britain.

174 HSE is currently aware of three guided bus systems in operation with a
further eleven planned or under construction. Guided buses share the very
low risk profile of normal buses at only 0.3 passenger fatalities per billion
passenger km (see Chapter 1, Table 1).

175 The operation of guided buses on the public highway is subject to
various Road Traffic Acts. In addition, the design and construction of guided
buses is closely regulated by the Road Vehicles (Construction and Use)
Regulations 1996. The approvals process currently adds value only in
relation to the ‘guided’ elements of the bus systems which are not covered by
other standards or regulations. In HSC’s view a permissioning regime for just
this part of a guided bus system adds little value.

176  There are proposals for systems that will have significant sections of
‘cross country’ running well away from highways. In all cases these are along
old railway formations, with sections of unguided, on-street running at the
ends where they re-enter the normal traffic systems. The status of these
proposed systems in relation to transport legislation is uncertain as the cross-
country sections may not be deemed to be public highways as defined.
Nevertheless these will still be guided bus systems, albeit operating in a
different environment and as such HSC considers that a permissioning regime
will add little value for the reasons outlined above.

Question 23: HSC would welcome your views on whether there should
be a permissioning regime for the introduction of new/altered works on
guided buses.

People-movers

177 People-movers typically run along a single track and are guided wholly
or mainly by wheels that bear outwards against fixed apparatus. They are
most commonly used in airports to transfer passengers from one terminal to
another, e.g. at Gatwick airport. HSE is aware of four of these systems
operating currently and a further two are planned. They are usually quite
small, typically carrying up to 30 people per car at one time, and run short
distances along fixed routes at low speed. All the current systems are fully
automated which means that consideration of safety at the design stage is
important to ensure that the system will ‘fail safe’ in the event of a breakdown.

178 In the absence of UK standards in these areas, the high level principles

in the Railway Safety Principles and Guidance, part 1 usually guide the
development of new systems. HSC considers that a permissioning regime
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may be justified for people movers to ensure that risks arising from
automation are properly addressed at the design stage.

Question 24: HSC would welcome your views on whether there should
be a permissioning regime for the introduction of new/altered works on
people-movers.

Novel transport systems

179 Local Authorities are generally receptive to new modes of transport that
may encourage modal shift from private to public transport. One recent
example of a new form of transport using novel technology is the ‘Ultra’
personal rapid transit system which may be piloted at a demonstration site in
Cardiff. The Ultra is an automatically controlled personal taxi system running
on its own guideway. It is intended to bridge the gap between private and
public transport by providing individual transport in a public transport context.
(http://www.atsltd.co.uk/). It is uncertain whether the Ultra will progress
beyond the pilot stage, but this is an area of transport where new technologies
are encouraged and will emerge in future.

180 As explained earlier, there is a presumption that a permissioning
regime will be introduced for novel, potentially hazardous, technologies in
order to reassure the public that risks have been properly identified and
appropriate control measures identified. For this reason it is important that the
scope of any future permissioning regime for the introduction of new/altered
works is defined so that it can capture novel schemes.

Question 25: HSC would welcome your views on whether there should
be a permissioning regime for the introduction of new/altered works on
novel forms of transport such as the Ultra.

PERMISSIONING REGIMES- DIFFERENT MODELS

181 ROTS is one type of permissioning regime which involves HSE directly
in the approval of new works, but it is also useful to look across at other
models which could be applied.

The ‘interoperable’ model

182 Interoperability is effectively introducing an alternative model for the
introduction of new works, plant and equipment that will run concurrently with
ROTS for a short while. Under the new procedures for a European
interoperable railway, the railway is divided into broad ‘sub-systems’, e.g.
infrastructure, signalling, etc. Each sub-system is subject to agreed European
standards — the technical specifications for interoperability (TSIs) - which,
when met, deliver the essential requirements for interoperability. Detailed
checking of new subsystems against the relevant technical standards for
interoperability is carried out by third party ‘notified bodies’ appointed by the
Strategic Rail Authority and accredited by the United Kingdom Accreditation
Service. HSE/HMRI’s role is restricted to screening applications to check that
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they are in scope of the interoperability regulations and ‘authorising’ new
schemes at key stages. Essentially this involves checking that the notified
bodies have done their job and due process has been followed. In this model
HSE is one step removed from direct involvement in the assessment of
schemes, but is still responsible for authorising new/altered works.

183 As itis likely that at least a few local lines on the mainline railway will
remain in scope of ROTS until 2006 when the Interoperability (Amendment)
Directive is required to be implemented, some railway operators will find that
they have to follow two different processes depending on whether a line is
‘interoperable’ or not. It is also possible that the principles of interoperability
will eventually be extended to some of the other transport systems in the
remainder of ROTS through proposals at European Union level. For instance,
the European Commission is funding a study project' to look at the feasibility
of developing harmonising European standards for trams. As the
interoperable system becomes more established it may become harder to
justify retention of the current approvals regime. We therefore need to
consider whether some degree of ‘convergence’ with the interoperable system
is desirable.

The ‘lifecycle’ model

184 This model addresses the whole ‘lifecycle’ of new processes from
concept/design to revocation/decommissioning, under a single permissioning
regime. The nuclear industry, the onshore chemical industry and the offshore
gas and oil industries all follow the ‘lifecycle’ approach, although the
procedures may differ.

185 All these regimes include a requirement for some form of early
notification of design details, as follows:

e major hazard chemical sites onshore - notify basic details ‘within a
reasonable period of time prior to construction of an establishment’;

o offshore oil and gas installations - submit a ‘design safety case’ for all
new installations;

e nuclear installations - prepare a ‘Preliminary Safety Case’ at the
design stage followed by a ‘Pre-commencement’ (construction) safety
case.

186 In all cases, HSE assesses the information provided and may produce
recommendations for consideration by the operator. Some regimes require
HSE to formally accept or authorise new designs. In others any outstanding
issues are resolved at later stages in the ‘lifecycle’ of the process through
assessment and/or inspection. For instance, in the offshore regime, any
recommendations that have not been adopted by the operator will be

"*The Light Rail Thematic Network (LibeRTIN)
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identified and resolved in the operational safety case which must be accepted
before operations can commence.

187 This model may also include an element of independent third party
assessment. The offshore safety case regime, for example, includes legal
requirements for independent, third party verification of design/operational
issues from the pre-design stage onwards. Verification Bodies such as Lloyds
Register give assurance to the operator that they have met their stated
performance standards, but also exercise a challenge function by encouraging
operators to raise standards. Nuclear licensees are also strongly advised to
seek peer review of safety cases by suitably qualified, experienced and
independent assessors who may be internal or external.

188 The ‘lifecycle’ model offers an holistic approach to safety which avoids
any artificial distinctions between design and operational safety and is flexible
enough to incorporate some degree of third party assessment. It is also very
much in line with thinking on railway safety at a European level. For example,
Annex llI of the draft Railway Safety Directive, which sets out the basic
elements of a safety management system, refers to ‘procedures to ensure
compliance with standards and other prescriptive conditions throughout the
life-cycle of equipment and operations’. In this model, HSE ‘accepts’ the
operator’s overall safety management system, including arrangements for
managing the introduction of new works, but does not necessarily have to
approve or authorise design details. The lifecycle approach places the
responsibility for the safe introduction of new/altered works firmly on the
operator.

Question 26: HSC would welcome your views on which model
(interoperability or lifestyle) of permissioning regime might be
appropriate for the transport systems identified in the second section of
this chapter (4)

Question 27: Are there other models that might be appropriate?

OPTIONS
(1) No change

189 Under this option HSE would retain ROTS in its current form with no
further amendment (apart, of course, from the changes introduced by
interoperability which are implemented by the relevant regulations).

190 This would involve the least disruption to the stakeholders in scope of
ROTS in that stakeholders would not need to come to terms with a new set of
requirements. It would also be cost neutral. As discussed earlier,
interoperability will gradually take the entire mainline railway out of scope of
ROTS during the next few years. In the medium term, it is likely that the
principles of interoperability will be extended to other transport systems such
as trams and metros and this will reduce the scope of ROTS still further until it
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gradually withers away over time. It may also be that, as procedures and
awareness improve, other types of minor works can gradually be taken out of
scope by means of further General Notices. This will improve the targeting of
resource on higher risk schemes, reduce costs to stakeholders and go some
way to address doubts about the need for HSE approval of minor works.

191 However, taking no action at this point will fail to address most of the
key issues already identified such as the justification for a
permissioning/approvals regime, the meaning of approval, value for money,
targeting of HSE resources to high risk schemes, fit with other legislation, and
concerns about process. To do nothing would also leave ROTS largely out
with the HSC’s policy on approvals (see paragraph 134).

192 Further dispensations may satisfy stakeholders in the short term, but
there is bound to be pressure to take other small developments out of scope,
e.g. commercial concessions on railway stations. Other railway legislation will
move forward and develop out of step with the approvals regime. In the
medium to long term, the retention of ROTS in its present form will become
increasingly anomalous and difficult to justify as the principles of
interoperability are extended to other forms of transport and HSC/E withdraws
further from direct approval schemes.

(2) Amendment

193  Under this option HSE would retain the regulations, but amend them to
move to a risk based philosophy, addressing some of the key issues above.
Possible revisions include:

e narrowing the scope to remove some of the ‘other transport’ systems,
e.g. trolley/guided buses, which could be controlled solely under road
transport and not a mixture of legislative regimes as now;

e narrowing the scope to focus on complex, high risk schemes and/or
giving HMRI a formal ‘screening’ power, similar to that used for the high
speed interoperable railway, which would allow them to screen out
lower risk schemes (this is already done to a certain extent);

e providing for ‘fast tracking’ of proposals which have been independently
assessed by a third party.

194  This option would have several advantages. In common with option 1
(no change) it would involve minimal adjustments for stakeholders who would
not need to come to terms with a new set of requirements. A focus on high
risk transport systems and schemes would provide better justification for the
retention of a permissioning regime, improve the targeting of HSE resource on
high risk schemes, reduce costs to stakeholders and deliver better value for
money overall. The option for third party independent assessment would
provide an alternative and probably quicker route to approval with reduced
input from HMRI and achieve some degree of convergence with the European
system for interoperability. Stakeholders would incur costs for procuring
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independent assessment, but these would be balanced, at least in part, by a
corresponding reduction in HSE charges.

195 Other improvements could perhaps be achieved by improving the
guidance to the Regulations and associated procedures, e.g. to provide more
clarity on the relationship between the approvals and safety case regimes.

196 However, this option would not address key issues in the review such
as whether a permissioning regime is justified for new/altered works, etc. and
whether HSE should continue to be involved in direct approval schemes. It
would also fail to address fully the interface between ROTS and the safety
case regime and would be out of step with procedures for the interoperable
railway.

(3) Revocation/’interoperable’ approach

197  This would involve revoking ROTS completely and replacing it with new
regulations to introduce a system of third party assessment for higher risk
transport systems and schemes, with final ‘authorisation’ by HSE. Although
the transport systems in scope would not be ‘interoperable’ in the European
sense, they would be assessed to common standards.

198 The main advantage of this approach is that it allows HSE to withdraw
from the direct approval of new works and to adopt a more detached
‘authorisation’ role consistent with the European interoperable system for the
mainline railway. It would also release HMRI resource for other priorities.

199 However, there are several disadvantages in adopting this approach.
On a practical level, it would take time to develop and agree standards for the
different transport systems in scope of ROTS, although the Railway Safety
Principles and Guidance could form a useful starting point for some transport
systems such as tramways and heritage railways and design specifications
could be used as a starting point for the development of standards for other
systems such as monorails. It would also take time to identify (and accredit if
necessary) independent third party assessment bodies. Given the diversity of
transport systems within the remainder of ROTS, it might be necessary to
have different sets of standards with different notified bodies for each mode of
transport. There is some doubt about whether the industry has the capacity to
provide independent third party assessment in all areas but, where they exist,
industry associations might be willing to take on this role.

200 It has also been suggested that a system of third party independent
assessment may not provide sufficient assurance to operators and the public
that new schemes are safe. For instance, some stakeholders believe that
third party assessors operating for profit would lack HSE’s independence and
objectivity. However, third party assessment works well in other industries
and in principle there is nothing to prevent it operating equally well in the
railway industry.
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201 At a more fundamental level, it may be difficult to justify requiring the
industry to pay for an interoperable/authorisation model that does not deliver
any benefits in terms of interoperability across Europe. The majority of
heritage railways and some people movers in particular would incur new costs
as they are currently exempt from charging under the approvals regime (see
initial Regulatory Impact Assessment at Annex 7).

(4) Revocation/lifecycle approach

202 This option would involve revoking ROTS and developing a ‘lifecycle’
approach to safety on railways and other relevant transport systems within the
new safety management permissioning regime which will replace the Safety
Case Regulations (see Chapter 3). In practice this would mean:

¢ building a design notification requirement for major new works and
modifications into the new regulations; and

e extending the new regulations to transport systems in the remainder of
ROTS that satisfy the criteria for permissioning regimes.

(Note: The European Railway Safety Directive will introduce common EU wide
requirements for safety certificates and will restrict the extent to which the UK
can diverge from the European norm in domestic safety management
regulations for the mainline railway (see chapter 3). However, Article 2 of the
Directive gives Member States discretion to apply their own national
requirements to light rail, tramways, etc. There is no single EU system for
these modes.)

203 This option could also include a requirement for independent third
party, or conformity, assessment. The interoperable model offers a structured
system of third party assessment based on accredited notified bodies, but
there are other types of conformity assessment. In some industries, for
instance, dutyholders are required to select a ‘competent body’, which may be
internal or external as long as it has sufficient independence to carry out an
objective assessment.

204 The advantage of the lifecycle model is that it addresses risks arising
from the introduction of new works within the context of overall operational
safety and focuses resource on the design stage when intervention can be
most effective. This would be a change in emphasis from the current focus on
bringing new works into use.

205 If this option is taken forward, HSE will need to consider whether it
should formally ‘authorise’ or ‘accept’ designs of new/altered works or not.
The advantage of the offshore model (see paragraph 186) where HSE does
not accept design details, is that it firmly places responsibility for safety of
design on the operator. However, there are risks if HSE’s recommendations
are ignored and/or the design is altered during construction. It is much more
difficult for HSE to intervene effectively when money has been invested and
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systems are nearly complete as this may have major cost implications for the
operator.

206 The lifecycle option has a number of attractions. Firstly, it would allow
HSE to withdraw from direct approval of hardware whilst retaining some
control over the introduction of major new schemes on transport systems
within the remainder of ROTS. It would focus HMRI effort on higher risk
transport systems and schemes and preserve those elements of the
approvals process that stakeholders feel add the most value for money (e.g.
the ‘challenge’ function). It would also integrate the approvals and safety case
regimes, allowing for a more holistic approach to safety on the transport
systems in scope. A requirement for third party assessment would also be
consistent with procedures for the interoperable railway and provide added
reassurance to the public.

207 However, there are some difficulties with this approach. As stated
previously, most of the transport systems within the remainder of ROTS, with
the exception of metros and heritage railways, are currently outside the scope
of the Safety Case Regulations. In order for the new requirements to apply,
all transport systems that satisfy the criteria for permissioning regimes would
need to be brought within scope. This would clearly involve some extra costs
to new duty holders who would have to commit resource to developing safety
cases, although many operators will already have a written health and safety
management system. New dutyholders will also be charged for assessment
and acceptance of safety cases, except those operating at low speeds, such
as the majority of heritage railways, which will continue to be exempt from
charging.

208 A requirement for third party assessment is also likely to increase costs
to industry, particularly the majority of heritage railways and some people-
movers which are not currently charged for approvals work. However, a
system that allows duty holders to use internal assessors with sufficient
independence from day-to-day safety management to ensure objectivity, or
the provision of services by industry associations, may provide less expensive
routes to compliance.

(5) Revoke ROTS/no replacement

209 The final option is to revoke ROTS and not replace it at all, relying
instead on general health and safety requirements, the railways safety
management regime (for metros and heritage railways), other legislation and
standards to control the risks arising from the introduction of new/altered
works, plant and equipment. Proposals to certify suppliers of safety critical
products and services (Chapter 5) should also give greater confidence in the
initial integrity of railway ‘hardware’.

210 The main advantages of this option are that HSE would withdraw from

direct approval, transferring responsibility for the safe introduction of
new/altered works, plant and equipment from HSE to stakeholders in line with
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the approach taken in other industries. It would also reduce costs to industry
significantly and align wholly with current HSC policy.

211 However, there are several disadvantages to this approach. Unlike
construction and manufacturing, the railway industry attracts significant
societal concern. This may be less relevant to transport systems such as
guided buses, but HSE believes the public expects some form of regulatory
intervention in the design and installation of transport systems that convey
significant numbers of passengers, e.g. metro systems. It might also be
argued that the current patchwork of legislative requirements and standards is
not sufficient to support the safe introduction of new works, plant and
equipment (see paragraphs 148 and 149). Other regulatory options also allow
HSE to withdraw from direct approval, but to retain some control over safety
either through authorisation or through acceptance of the safety case,
providing reassurance to the public and to some of the smaller operators who
may find it difficult to cope with the complete withdrawal of HSE involvement
in new schemes. Finally it would be difficult to justify this option in view of the
restrictions and controls placed on the introduction of new/altered works, plant
and equipment on the national railway by the interoperable model.

Question 28: HSC would welcome your views on which option should
be taken forward and whether there are any other options that should
also be considered.

THE WAY FORWARD

212 No options have been discarded, but at this stage HSC considers that
option 4 may represent the best way forward, i.e. revoking ROTS and
incorporating a design notification requirement into the revised railway safety
management regime. HSC also suggests that the new safety management
regulations should be extended beyond railways to include transport systems
that meet the criteria for permissioning regimes. HSC invites discussion on
whether, if this model is adopted:

e HSE should accept or authorise designs;

e operators should be required to procure third party assessment of
new/altered works by a competent body.

213 HSC considers that this option would meet the main objective of the
review by ensuring that risks arising from the introduction of new/altered
works on relevant transport systems continue to be properly controlled
through a combination of independent, third party assessment and HSE
assessment/acceptance of design details. This option would also deliver the
specific objectives of the review in that it would:

e allow HSE to withdraw from direct approval in line with HSC’s

statement (see paragraph 134), whilst ensuring that an appropriate
system of conformity assessment is in place to control risk;
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e retain the ‘added value’ of the ROTS process within a framework of
safety management;

e ensure consistency with HSC'’s criteria for permissioning regimes;
e target HSE resource at higher risk schemes;

o fully integrate the approvals and the current safety case regime by
incorporating a design notification requirement into the revised safety
management system.

Question 29: HSC would welcome your views on whether designs
should be formally accepted/authorised if this model is adopted.

Question 30: HSC would welcome your views on whether operators
should be required to procure independent third party assessment of
design if this model is adopted.

Implementation

214  If taken forward, the ‘lifecycle’ option would be implemented by
revoking ROTS and incorporating new requirements into the new safety
management regulations.

215 The requirement to notify design details would only apply to transport
systems outside the scope of the Interoperability Directives. Until 2006, when
the Second Railway Package comes into force, this category will also include
certain local lines on the conventional railway.

216 If the decision is taken to require some form of third party assessment,
a transitional period may be required before the new arrangements come into
force in order to allow the identification/development of common standards
and appropriate third party assessment bodies and to allow new dutyholders
to develop their safety cases. During the transitional period, HMRI would
continue to assess and accept proposals for new/altered works to ensure that
risks are properly controlled.

Regulatory Impact Assessment

Question 31: An initial regulatory impact assessment is at Annex 7. Are
there any comments you wish to make on it?
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CHAPTER 5

IMPROVING THE MANAGEMENT OF THE SUPPLY CHAIN
THROUGH CERTIFICATION OF SUPPLIERS OF SAFETY-
CRITICAL PRODUCTS AND SERVICES

OBJECTIVE

217 To undertake a study into the independent certification of suppliers of
safety-critical products and services with a view to suggesting improvements
in the management of the supply chain for the railway industry, as
recommended by Lord Cullen in the Ladbroke Rail Inquiry Part 2 Report
(Recommendation 24).

HISTORY AND BACKGROUND

218 Recommendation 24 ( Annex 4 reproduces the relevant Cullen
recommendations) arose from a wider discussion and evidence presented to
Lord Cullen on the safety case regime on the railways. While explicitly
rejecting the extension of the safety case regime to contractors, he
recommended that some system for quality control of companies who supply
to the industry should be explored. In particular, Lord Cullen had in mind that
a company is ‘accredited’ if an external body, i.e. an independent third party
had determined it had suitable processes for controlling the safety of products
and services it provides, in particular where they are safety-critical.

219 Lord Cullen tasked HSC as the action holder for Recommendation 24,
and the Rail Regulator for Recommendation 47, as part of the future functions
for the new RISB, now the Rail Safety and Standards Board (RSSB), and
provided a three-year timescale from the publication of the report in which to
implement both recommendations.

CURRENT LEGAL REQUIREMENTS

220 While there are requirements in health and safety law that require
some products and services to be assessed by a third party (e.g. regulations
relating to certain types of machinery), there is currently no comprehensive
voluntary or mandatory national scheme for the railway industry of the sort
envisaged by Lord Cullen. However, there are a number of assessment or
registration schemes operated by companies or groups of companies as in-
house schemes and some of these offer extensive coverage across the
railway industry.

221 Duty holders do, however, have a legal obligation to comply with:

e duties under Section 6 of the Health and Safety at Work Act 1974
(HSWA) which makes it the duty of any person who designs,
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manufacturers or imports or supplies any article for use at work, to
ensure so far as is reasonably practicable that the article is so
designed and constructed that it will be safe and without risks to
health at all times when it is being used by a person at work, and to
carry out/arrange for the carrying out of any necessary testing of the
article to ensure this;

o the Railways (Safety Case) Regulations 2000, which relate to
railway safety case holders’ arrangements for ensuring the safety of
and managing the work carried out by, their contractors, and for
controlling the risks from the procurement of plant (see Chapter 3);

e the Railways and Other Transport Systems (Approval of Works,
Plant and Equipment) Regulations 1994, which relates to the
approval of certain safety critical products (see Chapter 4);

e the Railways (Safety Critical Work) Regulations 1994 (RSCWR)
which relate to controls on the provision of key safety critical
workers in the rail industry (see Chapter 6);

e the regime under the EU Interoperability Directives, which relate to,
among other things, ‘independent’ notified bodies assessing certain
interoperable constituents and subsystems.

222 At this stage of considering the implications of the EU Interoperability
Directives, HSE is minded that the verification and conformity assessment
procedures required by these Directives are unlikely to fully meet the objective
of Lord Cullen’s recommendations on accreditation / certification of suppliers.
These Directives require, among other things, interoperable constituents and
subsystems (infrastructure, rolling stock etc) to be assessed by ‘notified
bodies’ against European standards, and, where there are gaps in the
European standards, against notified national standards, to ensure the
interoperability of the European Railways.

223 The EU Interoperability Directives are aimed at providing technical
harmonisation of certain products (‘interoperability constituents’) and
subsystems for initial use only, and not at delivering further certification for the
systems and components used by suppliers e.g. in heavy maintenance etc.
While assessment procedures required by these Directives provide for some
scrutiny of manufacturers, it may be unlikely that we will be able to fully rely on
the Interoperability Directives to deliver the broader objectives envisaged by
Lord Cullen.

RELEVANT RAILWAY GROUP STANDARDS

224 The Railway Group Standards apply to all companies in the Railway
Group (i.e. Network Rail and companies who use its infrastructure). There is
a standard in place that requires all safety critical engineering products and
services to be procured from ‘qualified’ suppliers, and which sets out minimum
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requirements for the process of qualifying those companies16. While this
Railway Group Standard sets out objectives for compliance, it does not
indicate how compliance should be achieved, and in particular it does not
provide guidance in the competence assessment of suppliers. As this Railway
Group Standard does not include a requirement for independent third party
assessment, it does not fulfil the type of system envisaged by Lord Cullen.

BENEFITS OF ACCREDITATION / CERTIFICATION OF SUPPLIERS

225 It may be useful at this stage to clarify the distinction between
‘accreditation’ and ‘certification’, which are terms often used interchangeably
and prone to cause misunderstanding. European Standard, Standardisation
and Related Activities — General Vocabulary BS EN 45020:1998 defines:

‘accreditation’ as ‘a procedure by which an authoritative body
gives formal recognition that a body or person is competent to
carry out specific tasks’ (i.e. certification), and:

‘certification’ as ‘a procedure by which a third party gives
written assurance that a product, process or service conforms to
specified requirements’.

226 HSE considers the sort of accreditation sought by Lord Cullen would
entail the accreditation of organisation(s) by, say, the United Kingdom
Accreditation Service'"’ (UKAS), to certify suppliers of products and services
to specified requirements. This element, therefore, of any potential supplier
management scheme is the key to ensuring the fundamental spirit of
Recommendation 24 is met and appropriately implemented.

227 To that end, the purpose of an accredited certification scheme for
suppliers should achieve the following benefits:

e a degree of safety assurance of products and services, based on an
independent and impartial assessment;

e increased confidence that suppliers have adequate processes in
place which demonstrate they understand the safety-criticality of
products and services. Such processes might include:

o production of documentary evidence to validate product
approval, conformity to standards etc;

o assessment systems to ensure workers are competent to
carry out the tasks for which they are supplied;

o effective systems in place to manage sub-contractors to
ensure traceability;

'Qualification of Suppliers of Safety Critical Engineering Products and Services’ RGS GM/RT
2450.

"UKAS is the sole accreditation body recognised by government to assess, against
internationally recognised standards, organisations that provide certification, testing and
inspection services.
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o safety performance monitoring taking place across the
supply chain.

228 Overall, HSE considers that an effective accredited certification system
for suppliers could lead to a lowering of risks on the railway system and a
reduction in the number of rail-related accidents.

229  There should also be an economic benefit in that such a system leads
to better designed and manufactured products, improved quality of services,
which in turn leads to a more reliable and safer railway.

230 Using an independent accredited / certifying route has the advantage
of a single transparent and repeatable approach. Over time, it aims to
improve consistency in standards of supplier management, resulting in overall
better risk management.

DEVELOPING POLICY

231 The first phase of developing policy to implement Lord Cullen’s
recommendations on accreditation involved identifying a network of key
stakeholders. A productive stakeholder meeting was held in September 2002
to engage stakeholders and take views. Participants included representatives
from Infrastructure Controllers (Network Rail, London Underground Ltd,
Heritage, Light Rail), Freight Operating Companies, Infrastructure
Maintenance Companies, Rolling Stock Leasing Companies, the Railway
Industry Association, ASLEF, RMT, and Railway Safety (now RSSB).
Stakeholders agreed for the need to take a practical and collaborative
approach to the issue of supplier management across the industry. Further
stakeholder bi-laterals have also been held to explore issues in more detail.

EXISTING INDUSTRY SUPPLER MANAGEMENT SCHEMES

232 HSE carried out a review of existing supplier management schemes in
operation across the industry to understand trends, common themes etc. The
review indicated many parts of the industry operated a form of supplier
‘accreditation’, or made use of other schemes. For example;
¢ Network Rail’s ‘Link Up’ and ‘Proof Schemes. ‘Link Up’is a
registration scheme for suppliers of non-impact products and services
to the railway industry, ‘Proof’ is a safety critical supplier verification
scheme which uses agreed protocols to assess supplier’s application
for qualification. These schemes are used more widely than just
Network Rail.

e The Association of Train Operating Companies (ATOC) has produced
a Code of Practice, ‘National Railway Materials and Services Supply
Accreditation Scheme’, which sets out principles for Train Operating
Companies (TOCs) to procure safety critical materials and services
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